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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-NM-183—-AD; Amendment
39-13660; AD 2004-12-01]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-202, -203, —223, and —243
Airplanes, and A330-300 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A330-202, -203, —223, and —243
airplanes, and A330-300 series
airplanes, that requires modification of
the center box junction and upper
sections of the center fuselage to
reinforce the frame base junction, and
related corrective action. This action is
necessary to prevent fatigue cracking,
which could result in reduced structural
integrity of the fuselage. This action is
intended to address the identified
unsafe condition.

DATES: Effective July 14, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 14,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the National
Archives and Records Administration
(NARA). For information on the

availability of this material at NARA,
call 202-741-6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A330-202, —203, —223, and —243
airplanes, and A330-300 series
airplanes, was published in the Federal
Register on March 11, 2004 (69 FR
11552). That action proposed to require
modification of the center box junction
and upper sections of the center
fuselage to reinforce the frame base
junction, and related corrective action.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Requests To Change Compliance Time

One commenter asks that the
compliance times specified in
paragraphs (a)(1) and (a)(2) of the
proposed AD be changed to specify,
“since the first flight of the airplane,” as
mandated in the airworthiness directive
issued by the Direction Générale de
I’Aviation Civile (DGAC), which is the
airworthiness authority for France. The
commenter states that the first flight of
the airplane should be the starting point
to record and count flight hours and
flight cycles, as recorded in the logbooks
for the airframe and engines. The
commenter adds that it should be the
first flight after delivery of the airplane
to the first operator.

The FAA does not agree. The
justification for the difference between
the proposed AD and the DGACs
airworthiness directive, as specified in
the “Differences” section of the
proposed AD, is the following: ““This
decision is based on our determination
that “since the first flight of the
airplane” may be interpreted differently
by different operators. We find that our

proposed terminology is generally
understood within the industry and
records will always exist that establish
these dates with certainty. In addition,
we have determined that a 6-month
grace period will ensure an acceptable
level of safety and is an appropriate
interval of time wherein the
modification can be accomplished
during scheduled maintenance intervals
for the majority of affected operators.”
We have not changed the AD in this
regard.

The same commenter asks that the
effective date for the compliance time
specified in paragraphs (a)(1)(ii) and
(a)(2)(ii) of this proposed AD be changed
to match the effective date of the
airworthiness directive issued by the
DGAC. The DGAC airworthiness
directive was effective on November 9,
2002.

We do not agree. We do not express
compliance times in terms of calendar
dates unless engineering analysis
establishes a direct relationship between
the date and either the compliance
threshold or the grace period.
Additionally, in consideration of the
average utilization rate by the affected
U.S. operators, and the practical aspects
of an orderly modification of the U.S.
fleet during regular maintenance
periods, we have determined that a
grace period of 6 months after the
effective date of this AD, is appropriate.

Another commenter asks that the 6-
month grace period specified in
paragraph (a)(2)(ii) of the proposed AD,
for airplanes beyond the compliance
threshold specified in paragraph (a)(2)(i)
of the proposed AD, be extended to 18
months. The commenter states that it
anticipates incorporation of the subject
modification during upcoming C-
checks, and that an 18-month
compliance time would align with those
maintenance checks. The commenter
adds that if an operator has already
accumulated more than 11,400 total
flight cycles or 33,100 total flight hours
on the airplane, the operator may be
forced to do the subject modification
outside of a heavy maintenance
environment, which would extend the
out-of-service time. The commenter
notes that extending the grace period to
18 months would allow for
accomplishment of the modification
without specially scheduled downtime
outside of scheduled maintenance.
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We do not agree. In developing an
appropriate compliance time for this
action, we considered the safety
implications, operators’ normal
maintenance schedules, and the
compliance time recommended by the
airplane manufacturer for the timely
accomplishment of the required actions.
In consideration of these items, we have
determined that a grace period of 6
months will ensure an acceptable level
of safety and is an appropriate interval
of time wherein the required actions can
be accomplished during scheduled
maintenance intervals for the majority
of affected operators. However,
according to the provisions of paragraph
(d) of this AD, we may approve requests
to adjust the compliance time if the
request includes data that justify that a
different compliance time would
provide an acceptable level of safety.
We have not changed the AD in this
regard.

Explanation of Change to Final Rule

The number of affected airplanes has
changed since issuance of the proposed
AD; therefore, we have changed the Cost
Impact section in this final rule to
reflect the correct number of airplanes.

Conclusion

We have carefully reviewed the
available data and have determined that
air safety and the public interest require
adopting the AD with the change
previously described. We have
determined that this change will not
significantly increase the economic
burden on any operator or increase the
scope of the AD.

Cost Impact

We estimate that 16 airplanes of U.S.
registry will be affected by this AD, that
it will take about 67 work hours per
airplane to do the modification, and that
the average labor rate is $65 per work
hour. Required parts will cost about
$1,420 per airplane. Based on these
figures, the cost impact of the
modification required by this AD on
U.S. operators is estimated to be
$92,400, or $5,775 per airplane.

The cost impact figure giscussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,

planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-12-01 Airbus: Amendment 39-13660.

Docket 2003—-NM-183-AD.

Applicability: A330-202, —203, —223, and
—243 airplanes, and A330-300 series
airplanes; certificated in any category; on
which Airbus Modification 49404 has not
been done.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking, which could
result in reduced structural integrity of the
fuselage, accomplish the following:

Modification

(a) Modify the center box junction and
upper bent sections of the center fuselage,
between frame (FR) 40.3 and FR 45 at
stringers 26 through 29, on the left and right
sides of the airplane, by doing all the actions
per the Accomplishment Instructions of
Airbus Service Bulletin A330-53—-3126,
Revision 01, dated March 19, 2003. Do the
modification at the times specified in
paragraphs (a)(1) and (a)(2) of this AD.

(1) For Model A330-301, —322, —321, —341,
and —342 airplanes: Do the modification at
the later of the times specified in paragraphs
(a)(1)(1) and (a)(1)(ii) of this AD.

(i) Before the accumulation of 13,500 total
flight cycles or 39,200 total flight hours since
the date of issuance of the original
Airworthiness Certificate or the date of
issuance of the original Export Certificate of
Airworthiness, whichever is first.

(ii) Within 6 months after the effective date
of this AD.

(2) For Model A330-202, —203, —223, —243,
—323, and —343 airplanes: Do the
modification at the later of the times
specified in paragraphs (a)(2)(i) and (a)(2)(ii)
of this AD.

(i) Before the accumulation of 11,400 total
flight cycles or 33,100 total flight hours since
the date of issuance of the original
Airworthiness Certificate or the date of
issuance of the original Export Certificate of
Airworthiness, whichever is first.

(i) Within 6 months after the effective date
of this AD.

Previously Accomplished Actions

(b) Accomplishment of the modification
per Airbus Service Bulletin A330-53-3126,
dated October 18, 2002, is considered
acceptable for compliance with the
modification required by paragraph (a) this
AD.

Repair

(c) If any crack is found during
accomplishment of the modification required
by paragraph (a) of this AD, and the service
bulletin recommends contacting Airbus for
appropriate action: Before further flight,
repair per a method approved by the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate; or the
Direction Générale de 1’Aviation Civile (or its
delegated agent).

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(e) Unless otherwise provided in this AD,
the actions shall be done in accordance with
Airbus Service Bulletin A330-53-3126,
Revision 01, dated March 19, 2003. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Airbus,
1 Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
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Washington; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Note 1: The subject of this AD is addressed
in French airworthiness directive 2002—
528(B), dated October 30, 2002.

Effective Date

(f) This amendment becomes effective on
July 14, 2004.

Issued in Renton, Washington, on May 28,
2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—12822 Filed 6—8—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-244-AD; Amendment
39-13661; AD 2004-12-02]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Model BAe.125 Series 800A, 800A (C—
29A), and 800B Airplanes; and Model
Hawker 800 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Raytheon Model
BAe.125 series 800A, 800A (C-29A),
and 800B airplanes; and Model Hawker
800 airplanes, that requires a one-time
inspection of certain wire bundles for
discrepancies and related corrective
action. This action is necessary to find
and fix chafing and damage to the wire
bundles, which could result in electrical
arcing and heat damage in a potential
fuel zone and possible fire or explosion
in the fuel tank. This action is intended
to address the identified unsafe
condition.

DATES: Effective July 14, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 14,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Raytheon Aircraft Company,
Department 62, P.O. Box 85, Wichita,
Kansas 67201-0085. This information

may be examined at the Federal
Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas; or
at the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:
Philip Petty, Aerospace Engineer,
Systems and Propulsion Branch, ACE-
116W, FAA, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
946-4139; fax (316) 946—4107.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Raytheon
Model BAe.125 series 800A, 800A (C—
29A), and 800B airplanes; and Model
Hawker 800 airplanes was published in
the Federal Register on March 25, 2004
(69 FR 15264). That action proposed to
require a one-time inspection of certain
wire bundles for discrepancies and
related corrective action.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Cost Impact

There are about 184 airplanes of the
affected design in the worldwide fleet.
We estimate that 110 airplanes of U.S.
registry will be affected by this AD, that
it will take about 1 work hour per
airplane to accomplish the inspection,
and that the average labor rate is $65 per
work hour. Based on these figures, the
cost impact of the inspection required
by this AD on U.S. operators is
estimated to be $7,150, or $65 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of

the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-12-02 Raytheon Aircraft Company:

Amendment 39-13661. Docket 2003—
NM-244-AD.
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Applicability: Model BAe.125 series 800A,
800A (C-29A), and 800B airplanes; and
Model Hawker 800 airplanes, as listed in
Raytheon Service Bulletin SB 24-3588,
Revision 1, dated September 2003;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To find and fix chafing and damage to
certain wire bundles, which could result in
electrical arcing and heat damage in a
potential fuel zone and possible fire or
explosion in the fuel tank, accomplish the
following:

One-Time Inspection/Corrective Action

(a) Within 125 flight hours or 90 days after
the effective date of this AD, whichever is
first: Do a one-time detailed inspection for
discrepancies of the wire bundles extending
from relays JT° and ‘KT’ on Panel ‘JA,” and
the wire bundle entering pressure bung ‘DD’;
and do any related corrective action; by
doing all the actions per Part 3.A. of the
Accomplishment Instructions of Raytheon
Service Bulletin SB 24-3588, Revision 1,
dated September 2003. Do any related
corrective action before further flight.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Inspections/Corrective Action Accomplished
Per Previous Issue of Service Bulletin

(b) Inspections and corrective action
accomplished before the effective date of this
AD per Raytheon Service Bulletin SB 24—
3588, dated February 2003, are considered
acceptable for compliance with the
corresponding actions specified in this AD.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, Wichita Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance (AMOCs)
for this AD.

Incorporation by Reference

(d) Unless otherwise provided in this AD,
the actions shall be done in accordance with
Raytheon Service Bulletin SB 24-3588,
Revision 1, dated September 2003. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Raytheon Aircraft Company, Department 62,
P.O. Box 85, Wichita, Kansas 67201-0085.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas; or at the National
Archives and Records Administration
(NARA). For information on the availability

of this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal_register/code_of _federal_regulations/
ibr_locations.html.

Effective Date

(e) This amendment becomes effective on
July 14, 2004.

Issued in Renton, Washington, on May 28,
2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-12821 Filed 6—8-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-337—-AD; Amendment
39-13663; AD 2004—-12-04]

RIN 2120-AA64
Airworthiness Directives; Airbus Model
A300 B2 and A300 B4 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A300 B2 and A300 B4 series airplanes,
that requires modification of the 107VU
electronics rack in the avionics
compartment to ensure that fluid does
not enter the rack. This action is
necessary to prevent the loss of
electrical power during flight, which
could result in reduced controllability
of the airplane. This action is intended
to address the identified unsafe
condition.

DATES: Effective July 14, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 14,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call (202) 741-6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, WA 98055—
4056; telephone (425) 227-2797; fax
(425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A300 B2 and A300 B4 series
airplanes was published in the Federal
Register on March 5, 2004 (69 FR
10383). That action proposed to require
modification of the 107VU electronics
rack in the avionics compartment to
ensure that fluid does not enter the rack.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

We have determined that air safety
and the public interest require the
adoption of the rule as proposed.

Cost Impact

We estimate that 120 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 4 work hours
per airplane to accomplish the required
actions, and that the average labor rate
is $65 per work hour. Required parts
will cost approximately $390 per
airplane. Based on these figures, the cost
impact of the AD on U.S. operators is
estimated to be $78,000, or $650 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
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levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-12-04 Airbus: Amendment 39-13663.
Docket 2002—NM-337—-AD.

Applicability: Model A300 B2 and A300 B4
series airplanes, except those on which
Airbus Modification 12447 has been
accomplished; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fluid from entering the 107VU
electronics rack, which could result in the
loss of electrical power during flight, and
consequent reduced controllability of the
airplane, accomplish the following:

Modification

(a) Within 12 months after the effective
date of this AD, modify the 107VU
electronics rack in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A300-24-0098, dated June
13, 2002.

Alternative Methods of Compliance

(b) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is

authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(c) The actions shall be done in accordance
with Airbus Service Bulletin A300-24-0098,
dated June 13, 2002. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal_register/
code_of federal_regulations/
ibr_locations.html.

Note 1: The subject of this AD is addressed
in French airworthiness directive 2002—
579(B) R1, dated February 19, 2003.

Effective Date

(d) This amendment becomes effective on
July 14, 2004.

Issued in Renton, Washington, on May 28,
2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-12819 Filed 6—8—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—NM-94-AD; Amendment
39-13664; AD 2004-12-05]

RIN 2120-AA64

Airworthiness Directives; BAE
Systems (Operations) Limited Model
BAe 146 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all BAE Systems
(Operations) Limited Model BAe 146
series airplanes, that requires repetitive
detailed inspections of the inside of
each air conditioning sound-attenuating
duct, and corrective actions as
necessary. This action is necessary to
prevent impairment of the operational
skills and abilities of the flightcrew
caused by the inhalation of agents
released from oil or oil breakdown
products, which could result in reduced
controllability of the airplane. This

action is intended to address the
identified unsafe condition.

DATES: Effective July 14, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 14,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from British Aerospace Regional
Aircraft American Support, 13850
Mclearen Road, Herndon, Virginia
20171. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all BAE Systems
(Operations) Limited Model BAe 146
series airplanes published in the
Federal Register on April 15, 2004 (69
FR 19954). That action proposed to
require repetitive detailed inspections of
the inside of each air conditioning
sound-attenuating duct, and corrective
actions as necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

We have determined that air safety
and the public interest require the
adoption of the rule as proposed.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.
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Cost Impact

We estimate that 20 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 5 work hours
per airplane to accomplish the required
actions, and that the average labor rate
is $65 per work hour. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be $6,500,
or $325 per airplane, per inspection
cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-12-05 BAE Systems (Operations)
Limited (Formerly British Aerospace
Regional Aircraft): Amendment 39—
13664. Docket 2003—-NM—-94—AD.

Applicability: All Model BAe 146 series
airplanes, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent impairment of the operational
skills and abilities of the flightcrew caused
by the inhalation of agents released from oil
or oil breakdown products, which could
result in reduced controllability of the
airplane, accomplish the following:

Repetitive Inspections and Corrective Action

(a) Within 120 days or 500 flight cycles
after the effective date of this AD, whichever
is first: Do a detailed inspection of the inside
of each of the four air conditioning sound-
attenuating ducts for the presence of oil
contamination, and corrective actions as
applicable. Do all of the applicable actions
per BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.21-156,
dated October 31, 2002. Any corrective
action must be done before further flight.
Repeat the inspection thereafter at intervals
not to exceed 4,000 flight cycles.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Submission of Information Not Required

(b) Although the service bulletin specifies
to report inspection results to the
manufacturer, this AD does not include such
a requirement.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(d) The actions shall be done in accordance
with BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.21-156,
dated October 31, 2002. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may

be obtained from British Aerospace Regional
Aircraft American Support, 13850 Mclearen
Road, Herndon, Virginia 20171. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Note 2: The subject of this AD is addressed
in British airworthiness directive 003—10—
2002.

Effective Date

(e) This amendment becomes effective on
July 14, 2004.

Issued in Renton, Washington, on May 28,
2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—12818 Filed 6—8—04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2003-16693; Airspace
Docket No. 03-AGL-21]

Establishment of Class D Airspace; St.
Cloud, MN; Modification of Class E
Airspace; St. Cloud, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
D airspace at St. Cloud, MN, and
modifies Class E airspace at St. Cloud,
MN. Area Navigation (RNAV) Standard
Instrument Approach Procedures
(SIAPS) have been developed for St.
Cloud Regional Airport. Controlled
airspace extending upward from 700
feet or more above the surface of the
earth is needed to contain aircraft
executing these approaches.
Additionally, an Air Traffic Control
Tower is under construction. This
action would establish a radius of Class
D airspace, and increase the radius of
the existing Class E airspace for St.
Cloud Regional Airport.

EFFECTIVE DATE: 0901 UTC, August 5,
2004.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Graham, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.
SUPPLEMENTARY INFORMATION:
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History

On Wednesday, February 25, 2004,
the FAA proposed to amend 14 CFR
part 71 to establish Class D airspace and
modify Class E airspace at St. Cloud,
MN (69 FR 8579). The proposal was to
establish Class D and modify Class E
airspace, extending upward from 700
feet above the surface of the earth to
contain Instrument Flight Rules (IFR)
operations in controlled airspace during
portions of the terminal operation and
while transiting between the enroute
and terminal environments. Interested
parties were invited to participate in
this rulemaking proceeding by
submitting written comments on the
proposal to the FAA. No comments
objecting to the proposal were received.
Class D airspace designations are
published in paragraph 5000, and Class
E airspace areas extending upward from
700 feet above the surface of the earth
are published in paragraph 6005, of
FAA Order 7400.9L dated September 2,
2003, and effective September 16, 2003,
which is incorporated by reference in 14
CFR 71.1. The Class D and Class E
airspace designations listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
establishes Class D airspace at St. Cloud,
MN, and modifies Class E airspace at St.
Cloud, MN, to accommodate aircraft
executing instrument flight procedures
into and out of St. Cloud Regional
Airport. The area will be depicted on
appropriate aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 95665, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is amended as
follows:

* * * * *

Paragraph 5000 Class D airspace

* * * * *

AGLMND St. Cloud, MN [New]

St. Cloud Regional Airport, MN
(Lat.45°32’48” N., long.94°03'36” W.)
That airspace extending upward from the

surface to and including 3,500 feet MSL

within a 4.1-mile radius of the St. Cloud

Regional Airport. This Class D airspace area

is effective during the specific dates and

times established in advance by a Notice to

Airmen. The effective date and time will

thereafter be continuously published in the

Airport/Facility Directory.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MN E5 St. Cloud, MN [Revised]

St. Cloud Regional Airport, MN
(Lat.45°32’48” N., long.94°03'36” W.)
St. Cloud VOR/DME
(Lat.45°32’58” N., long.94°03'31” W.)
That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of the St. Cloud Regional Airport and
within 2.4 miles each side of the St. Cloud
VOR/DME 143° extending from the 6.6-mile
radius to 7.2 miles southeast of the airport.
* * * * *

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

AGL MN E2 St. Cloud, MN [Revised]

St. Cloud Regional Airport, MN
(Lat.45°32’48” N., long.94°03'36” W.)
St. Cloud VOR/DME
(Lat.45°32’58” N., long.94°03'31” W.)

Within a 4.1-mile radius of the St. Cloud
Regional Airport and within 2.4 miles each
side of the St. Cloud VOR/DME 143° radial,
extending from the 4.1-mile radius to 7.2
miles southeast of the airport. This Class E
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

* * * * *

Paragraph 6004 Class E airspace designated
as an extension to a Class D or Class E
surface area.

* * * * *

AGL MN E4 St. Cloud, MN [NEW]

St. Cloud Regional Airport, MN

(Lat.45°32"48” N., long.94°03’36” W.)

St. Cloud VOR/DME

(Lat.45°3258” N., long.94°03’31” W.)

That airspace extending upward from the
surface within 2.4 miles each side of the St.
Cloud VOR/DME 143° radial extending from
the 4.1-mile radius of the St. Cloud Regional
Airport to 7.2 miles southeast of the airport.
This Class E airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Issued in Des Plaines, Illinois, on June 1,
2004.

Nancy B. Shelton,

Manager, Air Traffic Division, Great Lakes
Region.

[FR Doc. 04—12985 Filed 6—8—04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2004-17345; Airspace
Docket No. 04-AS0O-5]

Amendment of Class D and E
Airspace; Goldsboro, NC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class D
and E5 airspace at Goldsboro, NC. As a
result of an evaluation, it has been
determined a modification should be
made to the Goldsboro, NC, Class D and
E5 airspace areas to contain the Tactical
Air Navigation (TACAN) or Instrument
Landing System (ILS) Standard
Instrument Approach Procedures
(SIAPs) to Seymour Johnson AFB.
Additional surface area airspace and
controlled airspace extending upward
700 feet Above Ground Level (AGL) is
needed to contain the SIAP.
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DATES: Effective Date: 0901 UTC, August
5, 2004.

FOR FURTHER INFORMATION CONTACT:
Walter R. Cochran, Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5586.

SUPPLEMENTARY INFORMATION:
History

On April 13, 2004, the FAA proposed
to amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) by
amending Class D and E5 airspace at
Goldsboro, AL, (69 FR 19359). This
action provides adequate Class D and E5
airspace for IFR operations at Seymour
Johnson AFB. Designations for Class D
airspace areas extending upward from
the surface of the earth and Class E
airspace designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in Paragraphs 5000 and 6005
respectively, of FAA Order 7400.9L,
dated September 2, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14 CFR
part 71.1. The Class D and E
designations listed in this document
will be published subsequently in the
Order.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) amends Class D and E5 airspace
at Goldsboro, NC.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 107(g), 40103, 40113,
40120, E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 380.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2004, and effective
September 16, 2004, is amended as
follows:

Paragraph 5000 Class D Airspace

* * * * *

ASONCD Goldsboro, NC [Revised]

Goldsboro, Seymour Johnson AFB, NC

(Lat. 35°20°22"”N., long. 77°57’38”"W.)

That airspace extending upward from the
surface to and including 2,600 feet MSL
within a 5.7-mile radius of Seymour Johnson
AFB.

* * * * *

Paragraph 6005 Class E Airspace
Designated as Surface Areas
* * * * *

ASO NCE5 Goldsboro, NC [Revised]

Goldsboro, Seymour Johnson, AFB, NC

(Lat. 35°20°22” N., long. 77°57°38” W.)
Seymour Johnson TACAN

(Lat. 35°20°06” N., long. 77°58"18” W.)
Goldsboro-Wayne Municipal Airport

(Lat. 35°27’38” N., long. 77°57'54” W.)
Mount Olive Municipal Airport

(Lat. 35°13’20” N., long. 78°02"16” W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Seymour Johnson AFB and within
2.5 miles each side of the Seymour Johnson
TACAN 265° radial extending from the 6.6-
mile radius to 12 miles west of the TACAN;
within a 5-mile radius of the Goldsboro-
Wayne Municipal Airport and within a 5-
mile radius of Mount Olive Municipal
Airport.

* * * * *

Issued in College Park, Georgia, on May 26,
2004.

Jeffrey U. Vincent,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 04—12982 Filed 6—8—04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2004-17513; Airspace
Docket No. 04-AEA-04]

Establishment of Class E Airspace;
Cooperstown, NY

AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Cooperstown, NY.
Controlled airspace extending upward
from 700 feet Above Ground Level
(AGL) is needed to contain aircraft
operating into Cooperstown-Westville
Airport, Cooperstown, NY, under
Instrument Flight Rules (IFR).

DATES: Effective Date: 0901 UTC
November 25, 2004.

FOR FURTHER INFORMATION CONTACT: MTr.
Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, 1 Aviation
Plaza, Jamaica, New York 11434—4809,
telephone: (718) 553—4521.
SUPPLEMENTARY INFORMATION:

History

On April 28, 2004, a notice proposing
to amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) by
establishing a Class E airspace area at
Cooperstown, NY, was published in the
Federal Register (69 FR 23161-23162).
The proposed action would provide
controlled airspace to accommodate
Standard Instrument Approach
Procedures (SIAP), based on area
navigation (RNAV), to Cooperstown-
Westville Airport. Interested parties
were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA on or before May 28, 2004. No
comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace area
designations for airspace extending
upward from the surface of the earth are
published in paragraph 6005 of FAA
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Order 7400.9L, dated September 2,
2003, and effective September 16, 2003,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) provides controlled Class E
airspace extending upward from 700
feet above the surface for aircraft
conducting IFR operations within an 8-
mile radius of Cooperstown-Westville
Airport, Cooperstown, NY.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA NY E5 Cooperstown, NY (New)

Cooperstown-Westville Airport,
Cooperstown, NY

(Lat. 42°37°45” N., long. 74°53'28” W.)

That airspace extending upward from 700
feet above the surface within an 8-mile radius
of Cooperstown-Westville Airport, excluding
that portion that coincides with the Oneonta,
NY, Class E airspace area.

* * * * *

Issued in Jamaica, New York, on June 1,
2004.

John G. McCartney,

Assistant Manager, Air Traffic Division,
Eastern Region.

[FR Doc. 04—12984 Filed 6—8—04; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-17429; Airspace
Docket No. 04—-ACE—28]

Modification of Class E Airspace;
Scottsbluff, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR 71) by revising Class E airspace
areas at Scottsbluff, NE. William B.
Heilig Field has been renamed Western
Nebraska Regional Airport/William B.
Heilig Field and its airport reference
point (ARP) revised. The Scottsbluff
Class E airspace surface area and Class
E airspace area extending upward from
700 feet above the surface (AGL) are
each expanded and the extensions to
these airspace areas eliminated and/or
redefined. The effect of this rule is to
provide controlled airspace of
appropriate dimensions for aircraft
departing and executing instrument
approach procedures (IAPs) at Western
Nebraska Regional Airport/William B.
Heilig Field, to replace “William B.
Heilig Field” with “Western Nebraska
Regional Airport/William B. Heilig
Field” in the legal description of
Scottsbluff, NE Class E airspace areas, to
incorporate the correct ARP and to bring
the Scottsbluff, NE Class E airspace
areas and their legal descriptions into
compliance with FAA Orders.

DATES: This direct final rule is effective
on 0901 UTC, September 30, 2004.
Comments for inclusion in the Rules
Docket must be received on or before
July 29, 2004.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401,
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-17429/
Airspace Docket No. 04—ACE-28, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.
SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
Class E surface area and the Class E
airspace area extending upward from
700 feet AGL at Scottsbluff, NE. William
B. Heilig Field has been renamed
Western Nebraska Regional Airport/
William B. Heilig Field and its ARP
revised. Neither airspace area complies
with airspace requirements for diverse
departures as set forth in FAA Order
7400.2E, Procedures for Handling
Airspace Matters. Extensions to both
airspace area are eliminated and/or
redefined in order to comply with FAA
Order 8260.19C, Flight Procedures and
Airspace. “William B. Heilig Field” is
replaced with ‘“Western Nebraska
Regional Airport/William B. Heilig
Field” in the legal descriptions of
Scottsbluff, NE Class E airspace areas
and the ARP amended to reflect current
data. The Scottsbluff, NE Class E surface
area is increased from a 4.5-mile radius
to a 5.3-mile radius of Western Nebraska
Regional Airport/William B. Heilig
Field, thereby complying with
requirements for diverse departures and
eliminating the need for extensions.
The Class E airspace area extending
upward from 700 feet above the surface
is increased from a 6.8-mile radius to a
7.8-radius of Western Nebraska Regional
Airport/William B. Heilig Field in order
to comply with the criteria for 700 feet
AGL airspace required for diverse
departures. The east extension of this
airspace area is redefined as extending
7 miles east of the Scottsbluff collocated
very high frequency omni-directional
radio range and tactical air navigational
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aid (VORTAC) versus the current 11.2
miles and its width reduced to from 4
miles south and 6 miles north to 2.5 five
miles each side of the VORTAC 078°
radial. The southeast extension is no
longer required and its therefore
eliminated. The west extension of this
airspace area is lengthened .2 miles and
redefined as 2.5 miles each side of the
Scottsbluff VORTAC 256° radial versus
the current 4 miles each side. The
northwest extension is redefined in
relation to the Gering nondirectional
radio beacon (NDB), is reduced in
length by 2.4 miles and reduced in
width from 4 miles southwest and 6
miles northeast to 2.5 five miles each
side of the 317° bearing from the Gering
NDB.

These modifications bring the legal
descriptions of the Scottsbluff, NE Class
E airspace areas into compliance with
FAA Orders 7400.2E and 8260.19C.
Class E airspace areas designated as
surface areas are published in Paragraph
6002 of FAA Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, which is
incorporated by reference in 14 CFR
71.1. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
Paragraph 6005 of the same Order. The
Class E airspace designations listed in
this document would be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, and adverse or negative
comment, or written notice of intent to
submit such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking buy
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004-17429/Airspace
Docket No. 04—ACE-28.”” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsiblietis among the various levels
of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
m Accordingly, the Federal Aviation

Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, dated
September 2, 2003, and effective
September 16, 2003, is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ACE NE E2 Scottsbluff, NE

Scottsbluff, Western Nebraska Regional
Airport/William B. Heilig Field, NE (lat.
41°52’27” N., long. 103°35'44” W.)

Within a 5.3-mile radius of Western
Nebraska Regional Airport/William B. Heilig
Field.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE NE E5 Scottsbluff, NE

Scottsbluff, Western Nebraska Regional
Airport/William B. Heilig Field, NE (lat.
41°52’27” N., long. 103°35"44” W.)
Scottsbluff VORTAC

(lat. 41°53"39” N, long. 103°28'55” W.)
Gering NDB

(lat. 41°56740” N, long. 103°40'59” W.)

That airspace extending upward from 700
feet above the surface within a 7.8 radius of
Western Nebraska Regional Airport/William
B. Heilig Field and within 2.5 miles each side
of the Scottsbluff VORTAC 078° radial
extending from the 7.8-mile radius of the
airport to 7 miles east of VORTAC and within
2.5 miles each side of the VORTAC 256°
radial extending from the 7.8-mile radius of
the airport to 17.2 miles west of VORTAC
and within 2.5 miles each side of the 317°
bearing from the Gering NDB extending from
the 7.8-mile radius of the airport to 7 miles
northwest of the NDB.

* * * * *

Issued in Kansas Gity, MO, on May 25,
2004.

Paul J. Sheridan,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 04-12983 Filed 6—8—04; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2003-16544; Airspace
Docket No. 03-AGL-19]

Modification of Class E Airspace;
Greencastle, IN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Greencastle, IN. Area
Navigation (RNAV) Standard Instrument
Approach Procedures (SIAPS) have
been developed for Putnam County
Airport. Controlled airspace extending
upward from 700 feet above the surface
of the earth is needed to contain aircraft
executing these approaches. This action
increases the area of the existing
controlled airspace for Putnam County
Airport.

DATES: Effective Date: 0901 UTC, August
5, 2004.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Graham, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.
SUPPLEMENTARY INFORMATION:

History

On Wednesday, January 14, 2004, the
FAA proposed to amend 14 CFR part 71
to modify Class E airspace at
Greencastle, IN (69 FR 2089). The
proposal was to modify controlled
airspace extending upward from 700
feet above the surface of the earth to
contain Instrument Flight Rules (IFR)
operations in controlled airspace during
portions of the terminal operation and
while transiting between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005, of FAA
Order 7400.9L dated September 2, 2003,
and effective September 16, 2003, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the order.

The Rule

This amendment to 14 CFR part 71
modifies Class E airspace at Greencastle,

IN, to accommodate aircraft executing
instrument flight procedures into and
out of Putnam County Airport. The area
will be depicted on appropriate
aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore this, proposed
regulation—(1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule”” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is amended as

follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL IN E5 Greencastle, IN [Revised]

Greencastle, Putnam County Airport, IN.

(Lat. 39°37749"N, long. 86°48’50”"W.)

That airspace extending upward from 700
feet above the surface within an 8.9-mile
radius of the Putnam County Airport.

* * * * *

Issued in Des Plaines, Illinois, on May 19,
2004.

Nancy B. Shelton,

Manager, Air Traffic Division, Great Lakes
Region.

[FR Doc. 04—12979 Filed 6—8—04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

14 CFR Part 71
[Docket No. FAA-2003-15876; Airspace
Docket No. 03-AGL-14]

Modification of Class E Airspace;
Zanesville, OH; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects an error
contained in a final rule that was
published in the Federal Register on
Wednesday, December 24, 2003 (68 FR
74476). The final rule modified Class E
airspace at Zanesville, OH.

DATES: Effective Date: 0901 UTC, August
5, 2004.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Graham, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, IL 60018,
telephone: (847) 294-7477.
SUPPLEMENTARY INFORMATION:

History

Federal Register Document 03—31736
published on Wednesday, December 24,
2003 (68 FR 74476), modified Class E
airspace at Zanesville, OH. A radius of
Class E airspace around a point of space,
was left out of the docket’s legal
description. This action corrects this
€rTor.

m Accordingly, pursuant to the authority
delegated to me, the error for the Class
E airspace, Zanesville, OH, as published
in the Federal Register Wednesday,
December 24, 2003, (68 FR 74476), (FR
Doc. 03-31736), is corrected as follows:

§71.1 [Corrected]

m 1. On page 74477, Column 2; in the

legal description, after the words:

“southwest of the VOR/DME”, and

before the word: “excluding”, add: “and

within a 6-mile radius of the point in

space serving the Bethesda Hospital,”.
Issued in Des Plaines, Illinois, on May 19,

2004.

Nancy B. Shelton,

Manager, Air Traffic Division, Great Lakes

Region.

[FR Doc. 04-12978 Filed 6-8—04; 8:45 am]

BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-16225; Airspace
Docket No. 03-AGL-18]

Modification of Class E Airspace;
Ashtabula, OH

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Ashtabula, OH. A Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
282° helicopter point in space approach
has been developed for Ashtabula
County Medical Center, Ashtabula, OH.
Controlled airspace extending upward
from 700 feet above the surface of the
earth is needed to contain aircraft
executing this approach. This action
increases the radius of the existing
controlled airspace for Ashtabula
County Airport.

EFFECTIVE DATE: 0901 UTC, August 5,
2004.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Graham, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.

SUPPLEMENTARY INFORMATION:
History

On Wednesday, January 14, 2004, the
FAA proposed to amend 14 CFR part 71
to modify Class E airspace at Ashtabula,
OH (69 FR 2090). The proposal was to
modify controlled airspace extending
upward from 700 feet above the surface
of the earth to contain Instrument Flight
Rules (IFR) operations in controlled
airspace during portions of the terminal
operation and while transiting between
the enroute and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005, of FAA
Order 7400.9L dated September 2, 2003,
and effective September 16, 2003, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the order.

The Rule

This amendment to 14 CFR part 71
modifies Class E airspace at Ashtabula,
OH, to accommodate aircraft executing
instrument flight procedures into and
out of Ashtabula County Medical
Center. The area will be depicted on
appropriate aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this proposed
regulation—(1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL OH E5 Ashtabula, OH [Revised]

Ashtabula County Airport, IN
(Lat. 41°46’41” N., long. 80°41'44” W.)

Ashtabula, Ashtabula County Medical
Center, OH
Point in Space Coordinates
(Lat. 41°52°47” N., long. 80°46"42” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Ashtabula County Airport, and
within a 6-mile radius of the Point in Space
serving Ashtabula County Medical Center.
Issued in Des Plaines, Illinois, on May 19,
2004.
Nancy B. Shelton,
Manager, Air Traffic Division, Great Lakes
Region.
[FR Doc. 04—12976 Filed 6—8—04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2004-17772; Airspace
Docket No. 04-AEA-05]

RIN 2120-AA66
Amendment to Restricted Area 6604
(R-6604); Chincoteague Inlet, VA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies
Restricted Area 6604 (R-6604),
Chincoteague Inlet, VA, by subdividing
the airspace into two separate areas (R—
6604A and R—6604B). This will not
affect the outer boundary of restricted
airspace. The FAA is taking this action
to enhance the management of air traffic
operations along major East Coast
Federal airways and jet routes.

DATES: Effective Date: 0901 UTC, August
5, 2004.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules, Office of
System Operations and Safety, ATO-R,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-8783.

SUPPLEMENTARY INFORMATION
Background

In its current configuration, R—6604
infringes on the protected airspace for
the segments of Jet Routes 121 and 124
(J-121 and J-124), and VOR Federal
Airway 139 (V-139), that extend
between the Snow Hill, MD, very high
frequency omnidirectional range/
tactical air navigation aid (VORTAC)
and the Norfolk, VA, VORTAC. When
R-6604 is active, the FAA must reroute
aircraft off of those segments in order to
avoid the restricted airspace. During
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periods of high traffic demand or severe
weather, this situation contributes to
increased controller workload and air
traffic delays.

As a result of discussions between the
FAA and the National Aeronautics and
Space Administration (NASA), the
using agency for R-6604, it was
determined that certain NASA missions
do not require use of the entire
restricted area as it is currently charted.
The FAA and NASA have agreed to
internally subdivide R—6604 into two
areas which can be activated
independently based on NASA’s
mission requirements. Subdividing the
airspace in this manner will allow
NASA to release, for FAA use, the part
of the restricted area that conflicts with
the above routes (subject to NASA
mission requirements). This would
permit aircraft to continue flight along
J-121, J-124, or V-139, reducing both
controller workload and air traffic
congestion.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 73
(part 73) by subdividing R—6604 into
two separate areas within the current
outer boundaries of existing restricted
airspace. The subdivided areas will be
designated as R-6604A and R-6604B.
This subdivision will not change the
external boundaries, altitudes, time of
designation, or activities conducted
within the restricted area.

These changes will enhance the
management of air traffic operations
along heavily traveled East Coast air
traffic routes. Therefore, notice and
public procedure under 5 U.S.C. 553(b)
are unnecessary.

Section 73.66 of part 73 was
republished in FAA Order 7400.8L,
dated October 7, 2003.

This regulation is limited to an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this regulation: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. It has been
determined that this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

This action is a minor administrative
change to internally subdivide an
existing restricted area. There are no
changes to air traffic procedures or
routes as a result of this action.
Therefore, this action is not subject to
environmental assessments and
procedures in accordance with FAA
Order 1050.1D, “Policies and
Procedures for Considering
Environmental Impacts,” and the
National Environmental Policy Act of
1969.

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73, as follows:

PART 73—SPECIAL USE AIRSPACE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.66 [Amended]
m 2. §73.66 is amended as follows:

* * * * *

R-6604 Chincoteague Inlet, VA
[Revoked]

* * * * *

R-6604A Chincoteague Inlet, VA
[Added]

Boundaries. Beginning at lat.
37°55’25” N., long. 75°24’54” W.; to lat.
37°51’30” N., long. 75°17’14” W.; then
along a line 3 NM from and parallel to
the shoreline to lat. 37°38’45” N., long.
75°3119” W.; to lat. 37°47°00” N., long.
75°31’18” W.; to lat. 37°51’00” N., long.
75°29’36” W.; to the point of beginning.

Designated altitudes. Unlimited.

Time of designation. Continuous.

Controlling agency. FAA, Washington
ARTCC.

Using agency. Chief, Wallops Station,
National Aeronautics and Space
Administration, Wallops Island, VA.

R-6604B Chincoteague Inlet, VA
[Added]

Boundaries. Beginning at lat.
37°56’45” N., long. 75°2729” W.; to lat.
37°55’25” N., long. 75°24’54” W.; to lat.
37°51°00” N., long. 75°2936” W.; to lat.
37°47°00” N., long. 75°31"18” W.; to
37°50’24” N., long. 75°31’19” W.; to the
point of beginning.

Designated altitudes. Unlimited.

Time of designation. Continuous.

Controlling agency. FAA, Washington
ARTCC.

Using agency. Chief, Wallops Station,
National Aeronautics and Space
Administration, Wallops Island, VA.

* * * * *

Issued in Washington, DC, on May 27,
2004.
Paul Gallant,
Acting Manager, Airspace and Rules, ATO-
R

[FR Doc. 04-12968 Filed 6—8-04; 8:45 am]
BILLING CODE 4910-13-P

RAILROAD RETIREMENT BOARD

20 CFR Part 321
RIN 3220-AB57
Electronic Filing of Applications and

Claims for Benefits Under the Railroad
Unemployment Insurance Act

AGENCY: Railroad Retirement Board.
ACTION: Final rule.

SUMMARY: The Railroad Retirement
Board (Board) amends its regulations to
permit the filing of applications and
claims for benefits under the Railroad
Unemployment Insurance Act via the
Internet electronically. The Government
Paperwork Elimination Act provides
that Federal agencies are required to
provide “for the option of the electronic
maintenance, submission, or disclosure
of information, when practicable as a
substitute for paper”. The new part will
permit the filing of applications and
claims for benefits under the Railroad
Unemployment Insurance Act via the
Internet electronically.

DATES: Effective Date: This rule is
effective June 9, 2004.

ADDRESSES: Comments, if any, may be
addressed to Beatrice Ezerski, Secretary
to the Board, Railroad Retirement Board,
844 North Rush Street, Chicago, Illinois
60611-2092.

FOR FURTHER INFORMATION CONTACT:
Marguerite P. Dadabo, Assistant General
Counsel, (312) 751-4945, TTD (312)
751-4701.

SUPPLEMENTARY INFORMATION: This
amendment adds a new part 321 to the
Board’s regulations (20 CFR part 321) to
permit the filing of applications and
claims for benefits under the Railroad
Unemployment Insurance Act via the
Internet electronically. The Government
Paperwork Elimination Act, Public Law
105-277, sections 1701-1710 (codified
as a note after 44 U.S.C. 3504) provides
that Federal agencies are required to
provide “for the option of the electronic
maintenance, submission, or disclosure
of information, when practicable as a
substitute for paper”.
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The new part 321 provides that both
an application and claims for benefits
under the Railroad Unemployment
Insurance Act may be filed
electronically through the Board’s
Internet Web site utilizing a User ID and
a PIN/Password system. The new part
further provides that determinations
regarding those applications and claims
will be adjudicated in accord with
established procedures.

In establishing the authenticity of the
person who is filing an application or
claim for benefits, the Board intends to
use a User ID and a PIN/Password
system for identification as a substitute
for a signature.

The Board currently uses a User ID
and a PIN/Password system to allow
employers access to RRBLINK to make
electronic tax deposits and submit Form
DC-1, “Employer’s Quarterly Report of
Contributions Under the RUIA”
(Railroad Unemployment Insurance Act)
electronically. A PIN/Password system
is used to access the Pay.gov Web site.
The U.S. Department of the Treasury
operates the Pay.gov Web site. Such a
system is also consistent with the
guidance provided by the Department of
Justice regarding the use of electronic
processes.

The Board published part 321 as a
proposed rule on November 7, 2003 (68
FR 63041). Only one comment was
received. The commenter found the
reference to the “User ID/PIN/Password
system” confusing. In this final rule
publication we have clarified that the
person will be identified by a User ID
and a PIN that will serve as the
password to make transactions through
the system.

The Board, with the concurrence of
the Office of Management and Budget,
has determined that this final rule does
not constitute a significant regulatory
action under Executive Order 12866.
Therefore, no regulatory analysis is
required. The Office of Management and
Budget has approved information
collections associated with this rule
under control numbers 3220-0022,
3220-0039, and 3220-0198.

List of Subjects in 20 CFR Part 321

Claims, Railroad unemployment
insurance, Reporting and recordkeeping
requirements.

m For the reasons set out in the preamble,
the Railroad Retirement Board amends
title 20, chapter II, of the Code of Federal
Regulations by adding a new part 321 to
read as follows:

PART 321—ELECTRONIC FILING OF
APPLICATIONS AND CLAIMS FOR
BENEFITS UNDER THE RAILROAD
UNEMPLOYMENT INSURANCE ACT

Sec.

321.1 Filing applications electronically.

321.2 Filing claims for benefits
electronically.

Authority: 45 U.S.C. 355 and 362(1).

§321.1 Filing applications electronically.

(a) Electronic filing. An application
for benefits under the Railroad
Unemployment Insurance Act may be
filed electronically through the Board’s
Internet Web site, http://www.rrb.gov,
utilizing a User ID and a PIN/Password.

(b) Adjudication of applications filed
electronically. An application filed
electronically shall be adjudicated in
accordance with the procedures set
forth in this part.

(c) Date of filing. The date of filing for
an application filed electronically shall
be the date that the electronic filing of
the application is accepted by the
Board’s electronic system. If an attempt
to file an application through the
Board’s electronic system is
unsuccessful and is rejected by that
system, the claimant must submit
another application. If the subsequent
application, filed either electronically or
on paper, is received by the Board
within 30 days from the date of the
notification that the initial filing attempt
was rejected, the Board will establish
the filing date of the subsequent
application as the date the rejected
application was attempted to be filed.

§321.2 Filing claims for benefits
electronically.

(a) Electronic filing. A claim for
benefits under the Railroad
Unemployment Insurance Act may be
filed electronically through the Board’s
Internet Web site, http://www.rrb.gov,
utilizing a User ID and a PIN/Password.

(b) Adjudication of claims filed
electronically. A claim for benefits
under the Railroad Unemployment
Insurance Act filed electronically shall
be adjudicated in accordance with the
procedures set forth in this part.

(c) Date of filing. The date of filing for
a claim for benefits under the Railroad
Unemployment Insurance Act filed
electronically shall be the date that the
electronic filing of the claim is accepted
by the Board’s electronic system. If an
attempt to file a claim for benefits under
the Railroad Unemployment Insurance
Act is unsuccessful and is rejected by
the Board’s electronic system, the
claimant must submit another claim for
benefits. If the subsequent claim for
benefits, either filed electronically or on

paper, is received by the Board within
30 days from the date of the notification
that the initial filing was rejected, the
Board will establish the filing date of
the subsequent claim as the date the
rejected claim was attempted to be filed.

Dated: June 3, 2004.

By Authority of the Board.
For the Board,

Carolyn Rose,

Staff Assistant, Office of Secretary to the
Board.

[FR Doc. 04-13009 Filed 6—8—04; 8:45 am]
BILLING CODE 7905-01-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 404
[Regulation No. 4]
RIN 0960—-AF29

Revised Medical Criteria for Evaluating
Skin Disorders

AGENCY: Social Security Administration.
ACTION: Final rules.

SUMMARY: We are revising the criteria in
the Listing of Impairments (the listings)
that we use to evaluate claims involving
skin disorders. We apply these criteria
when you claim benefits based on
disability under title II and title XVI of
the Social Security Act (the Act). The
revisions reflect advances in medical
knowledge, treatment, and methods of
evaluating skin disorders.

DATES: These rules are effective July 9,
2004.

ADDRESSES: Electronic Version: The
electronic file of this document is
available on the date of publication in
the Federal Register at http://
www.gpoaccess.gov/fr/index.html. It is
also available on the Internet site for
SSA (i.e., Social Security Online):
http://policy.ssa.gov/pnpublic.nsf/
LawsRegs.

FOR FURTHER INFORMATION CONTACT:
Suzanne DiMarino, Social Insurance
Specialist, Office of Regulations, Social
Security Administration, 100 Altmeyer
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235-6401, (410)
965—-1769 or TTY (410) 966—5609. For
information on eligibility or filing for
benefits, call our national toll-free
number, 1-800-772-1213 or TTY 1-
800—325-0778, or visit our Internet Web
site, Social Security Online, at http://
www.socialsecurity.gov/.
SUPPLEMENTARY INFORMATION: We are
revising and making final the rules we
proposed in the Notice of Proposed
Rulemaking (NPRM) published in the
Federal Register on December 10, 2001
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(66 FR 63634). We provide a summary
of the provisions of the final rules
below, with an explanation of the
changes we have made from the text in
the NPRM. We then provide a summary
of the public comments and our reasons
for adopting or not adopting the
recommendations in the summaries of
the comments in the section, ‘“Public
Comments.” The final rule language
follows the comment section.

What Programs Do These Final Rules
Affect?

These final rules affect disability
determinations and decisions that we
make under title II and title XVI of the

Act. In addition, to the extent that
Medicare entitlement and Medicaid
eligibility are based on whether you
qualify for disability benefits under title
II or title XVI, these final rules also
affect the Medicare and Medicaid
programs.

Who Can Get Disability Benefits?

Under title II of the Act, we provide
for the payment of disability benefits if
you are disabled and belong to one of
the following three groups:

e Workers insured under the Act,

e Children of insured workers, and

e Widows, widowers, and surviving
divorced spouses (see §404.336) of
insured workers.

Under title XVI of the Act, we provide
for Supplemental Security Income (SSI)
payments on the basis of disability if
you are disabled and have limited
income and resources.

How Do We Define Disability?

Under both the title II and title XVI
programs, disability must be the result
of any medically determinable physical
or mental impairment or combination of
impairments that is expected to result in
death or which has lasted or can be
expected to last for a continuous period
of at least 12 months. Our definitions of
disability are shown in the following
table:

If you file a claim under . . . .

Andyou are . . . .

Disability means you have a medi-
cally determinable impairment(s) as
described above and that results

in . ...

Title 1l

Title XVI
Title XVI

An adult or child

An individual under age 18

An individual age 18 or older ..........cccecveerieeinineenns

The inability to do any substantial
gainful activity (SGA).

The inability to do any SGA.

Marked and severe functional limi-
tations.

How Do We Decide Whether You Are
Disabled?

To decide whether you are disabled
under the Act, we use a five-step
“sequential evaluation process,” which
we describe in our regulations at
§§404.1520 and 416.920. We follow the
five steps in order and stop as soon as
we can make a determination or
decision. The steps are:

1. Are you working, and is the work
you are doing substantial gainful
activity? If you are working and the
work you are doing is substantial
gainful activity, we will find that you
are not disabled, regardless of your
medical condition or your age,
education, and work experience. If you
are not, we will go on to step 2.

2. Do you have a “severe”
impairment? If you do not have an
impairment or combination of
impairments that significantly limits
your physical or mental ability to do
basic work activities, we will find that
you are not disabled. If you do, we will
go on to step 3.

3. Do you have an impairment(s) that
meets or equals the severity of an
impairment in the listings? If you do,
and the impairment(s) meets the
duration requirement, we will find that
you are disabled. If you do not, we will
go on to step 4.

4. Do you have the residual functional
capacity to do your past relevant work?
If you do, we will find that you are not
disabled. If you do not, we will go on
to step 5.

5. Does your impairment(s) prevent
you from doing any other work that
exists in significant numbers in the
national economy, considering your
residual functional capacity, age,
education, and work experience? If it
does, and it meets the duration
requirement, we will find that you are
disabled. If it does not, we will find that
you are not disabled.

We use a different sequential
evaluation process for children who
apply for payments based on disability
under SSI. If you are already receiving
benefits, we also use a different
sequential evaluation process when we
decide whether your disability
continues. See §§404.1594, 416.924,
416.994, and 416.994a of our
regulations. However, all of these
processes include steps at which we
consider whether your impairment
meets or medically equals one of our
listings.

What Are the Listings?

The listings are examples of
impairments that we consider severe
enough to prevent you as an adult from
doing any gainful activity. If you are a
child seeking SSI benefits based on
disability, the listings describe
impairments that we consider severe
enough to result in marked and severe
functional limitations. Although the
listings are contained only in appendix
1 to subpart P of part 404 of our
regulations, we incorporate them by
reference in the SSI program in

§416.925 of our regulations, and apply
them to claims under both title II and
title XVI of the Act.

How Do We Use the Listings?

The listings are in two parts. There
are listings for adults (part A) and for
children (part B). If you are an
individual age 18 or over, we apply the
listings in part A when we assess your
claim, and we never use the listings in
part B.

If you are an individual under age 18,
we first use the criteria in part B of the
listings. If the listings in part B do not
apply, and the specific disease
process(es) has a similar effect on adults
and children, we then use the criteria in
part A. (See §§404.1525 and 416.925.)

If your impairment(s) does not meet
any listing, we will also consider
whether it medically equals any listing;
that is, whether it is as medically severe.
(See §§404.1526 and 416.926.)

What If You Do Not Have an
Impairment That Meets or Medically
Equals a Listing?

We use the listings only to decide that
individuals are disabled or that they are
still disabled. We will never deny your
claim because your impairment(s) does
not meet or medically equal a listing. If
you are not working and you have a
severe impairment(s) that does not meet
or medically equal any listing, we may
still find you disabled based on other
rules in the “sequential evaluation
process.” Likewise, we will never
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decide that your disability has ended
only because your impairment(s) does
not meet or medically equal a listing.

Also, when we conduct reviews to
determine whether your disability
continues, we will not find that your
disability has ended because we have
changed a listing. Our regulations
explain that, when we change our
listings, we continue to use our prior
listings when we review your case, if
you qualified for disability benefits or
SSI payments based on our
determination or decision that your
impairment(s) met or medically equaled
a listing. In these cases, we determine
whether you have experienced medical
improvement, and if so, whether the
medical improvement is related to the
ability to work. If your condition(s) has
medically improved so that you no
longer meet or medically equal the prior
listing, we evaluate your case further to
determine whether you are currently
disabled. We may find that you are
currently disabled, depending on the
full circumstances of your case. See
§§404.1594(c)(3)(i) and
416.994(b)(2)(iv)(A). If you are a child
who is eligible for SSI payments, we
follow a similar rule when we decide
whether you have experienced medical
improvement in your condition(s). See
§416.994a(b)(2).

Why Are We Revising the Listings for
Skin Disorders?

We are revising the listings to update
their medical criteria and to provide
more information about how we
evaluate skin disorders. We last
published final rules containing
comprehensive revisions to the skin
disorder listings in the Federal Register
on March 27, 1979 (44 FR 18170). In
subsequent rules published on
December 6, 1985 (50 FR 50068), we
indicated that due to advances in
medical treatment, technology, and
program experience we would
periodically review and update the
listings. We published the latest
extension for part A of the skin
disorders listings, until July 1, 2005, in
the Federal Register on June 20, 2003
(68 FR 36911).

When Will We Start To Use These Final
Rules?

We will start to use these final rules
on their effective date. We will continue
to apply the prior rules until the
effective date of these final rules. When
the final rules become effective, we will
apply them to new applications filed on
or after the effective date of these rules.

As is our usual practice when we
make changes to our regulations, we
will apply these final rules on or after

their effective date when we make a
determination or decision in claims for
benefits that are pending in our
administrative review process,
including those claims that are pending
administrative review after remand to us
from a Federal court. With respect to
claims in which we have made a final
decision, and that are pending judicial
review in Federal court, we expect that
the court’s review of the
Commissioner’s final decision would be
made in accordance with the rules in
effect at the time of the final decision.

If the court determines that the
Commissioner’s final decision is not
supported by substantial evidence, or
contains an error of law, we would
expect that the court would reverse the
final decision and remand the case for
further administrative proceedings
pursuant to the fourth sentence of
section 205(g) of the Act, except in those
few instances in which the court
determines that it is appropriate to
reverse the final decision and award
benefits without remanding the case for
further administrative proceedings. In
those cases decided by a court after the
effective date of the rules, where the
court reverses the Commissioner’s final
decision and remands the case for
further administrative proceedings, on
remand, we will apply the provisions of
these final rules to the entire period at
issue in the claim.

What Do We Mean by “Final Rules”
and ‘‘Prior Rules”?

Even though these rules will not go
into effect until 30 days after
publication of this notice, for clarity we
refer to the changes we are making here
as the “final rules” and to the rules that
will be changed by these final rules as
the “prior rules.”

How Long Will These Final Rules Be
Effective?

These final rules will no longer be
effective 8 years after the date on which
they become effective, unless we extend
them, or revise and issue them again.

What Revisions Are We Making With
These Final Rules?

We are:

¢ Revising the headings of the listings
to put them in plain language;

¢ Revising the order of the listings
and updating the diagnostic groupings
to more logically group skin disorders;

¢ Adding listings for xeroderma
pigmentosum and other genetic
photosensitivity disorders;

¢ Adding a new listing for burns that
do not meet the requirements of listing
1.08;

¢ Providing a more uniform and
clearly defined statement of severity
required for a listing-level skin disorder;

e Expanding the guidance in the
introductory text to the listings;

e Making nonsubstantive editorial
changes to the prior listings and
introductory text; and

¢ Adding a skin disorders body
system in part B of appendix 1 to
provide a set of childhood skin disorder
listings.

How Are We Changing the Introductory
Text to the Adult Skin Disorder
Listings?

We are changing the heading from
8.00 Skin to 8.00 Skin Disorders. We are
expanding and reorganizing the
introductory text to the skin disorders
listings in prior 8.00A and 8.00B to
provide additional guidance in applying
the skin disorders listings. In doing so,
we are:

¢ Expanding and supplementing the
first sentence of prior 8.00A and moving
it into final 8.00C;

¢ Expanding and supplementing the
second sentence of prior 8.00A and
moving it into final 8.00C2 and 8.00G;

¢ Expanding the third sentence of
prior 8.00A and moving it into final
8.00C4; and

e Expanding the material in 8.00B
and moving it into final 8.00D.

8.00A—What Skin Disorders Do We
Evaluate With These Listings?

This new section describes the kinds
of skin disorders we evaluate under
these listings.

8.00B—What Documentation Do We
Need?

We are adding a new section that
discusses the documentation we require
when we evaluate the existence and
severity of skin disorders. The section
explains the information we expect to
find in a complete dermatologic case
record in order to assess the existence
and severity of your impairment. It also
explains that we may need laboratory
findings or evidence from other
medically acceptable methods
consistent with the prevailing state of
medical knowledge and clinical practice
to confirm your diagnosis. In a
nonsubstantive editorial revision, we
clarified the language of the NPRM to
explain that these are considerations we
make whenever we assess the severity of
skin disorders.

8.00C—How Do We Assess the Severity
of Your Skin Disorder(s)?

This section, which is partially new
and partially based on the first sentence
of prior 8.00A, explains four factors that
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we consider whenever we evaluate the
severity of skin disorders. The section
consists of four subsections.

Final section 8.00C1 defines extensive
skin lesions. “Extensive” is a term we
use in most of the final listings. We
explain that the term “‘extensive” means
lesions that involve multiple body sites
or critical body areas and that result in
““a very serious limitation,” a term we
use to define an extreme limitation for
purposes of determining listing-level
severity in other regulations. Because
extensive skin lesions result in a very
serious limitation, we will often be able
to determine whether your lesions meet
the requirement of these listings based
on the medical evidence in your case
record, without the need to develop
additional evidence about your ability
to perform the specific activities in the
examples set out in final sections
8.00C1a, C1b, and C1c.

We changed the phrase “very serious
limitations” from the NPRM to “‘a very
serious limitation” in response to a
comment we describe below. We also
made a number of editorial changes
from the language of the NPRM to
clarify our intent. For example, we
removed the phrase “sufficient surface
area” which we proposed in section
8.00C1 of the NPRM, because it was not
specific and was unnecessary to the
meaning of the sentence. Lesions that
result in a very serious limitation are by
definition of sufficient surface area to do
so. In the examples, we also added the
word “both” in front of the words
“hands,” “feet,” and ‘“‘inguinal areas” to
be even clearer about our intent.

Final section 8.00C2 is a new section
we added in response to comments that
asked us to explain how we evaluate
skin conditions that produce lesions
that do not persist for at least 3 months
but are subject to frequent flareups.

Final section 8.00C3, which was
section 8.00C2 in the NPRM, explains
that we evaluate symptoms (including
pain) consistent with our rules in
§§404.1528, 404.1529, 416.928, and
416.929. We revised this section to
correct a technical error in the cross-
references we used in the NPRM.

Final section 8.00C4, which was
proposed section 8.00C3 in the NPRM,
explains that while skin disorders
frequently respond to treatment, there is
a wide variation in how people respond
to treatment, and that some impairments
become resistant to treatment. We also
note that treatment can have side effects
that in themselves result in limitations.
Therefore, we consider each case on an
individual basis. In response to a
comment, we added a reference to final
section 8.00H in final section 8.00C4b to
remind our adjudicators how to assess

situations in which there is no treatment
or in which treatment has not lasted for
3 months.

8.00D—How Do We Assess Impairments
That May Affect the Skin and Other
Body Systems?

This section revises prior section
8.00B. We are clarifying that other
impairments besides the systemic ones
we included in prior section 8.00B can
involve the skin, and we explain how
we evaluate such impairments under
the listings. We are also expanding the
list of examples of impairments that
may affect the skin and other body
systems.

In the final rules, we revised the
heading of this section and reorganized
its text for clarity. For example, we
combined proposed sections 8.00D3 and
8.00D4 in final section 8.00D3 because
both proposed sections addressed
connective tissue and other immune
system disorders. In response to a
comment, we added a reference to
Sjogren’s syndrome in the examples of
connective tissue disorders and other
immune disorders we include in
parentheses in the heading of final
section 8.00D3. We redesignated section
8.00D5 and 108.00D5 in the NPRM,
which addressed disfigurement and
deformity, to 8.00D4 and 108.00D4 in
the final rules.

8.00E—How Do We Evaluate Genetic
Photosensitivity Disorders?

Final section 8.00E is another new
section. It explains how we evaluate
xeroderma pigmentosum (XP) and other
genetic photosensitivity disorders. We
added it in response to comments that
said the proposed listings did not make
allowance for individuals with XP who
do not have extensive skin lesions
because they live an extremely
restricted lifestyle in order to avoid or
minimize serious consequences of the
impairment. Because we agreed with the
commenters, we added a new listing
8.07A, which provides that we will
consider disabled any person who has a
diagnosis of XP confirmed by clinical
and laboratory findings. We also added
a separate listing 8.07B for individuals
who have other kinds of genetic
photosensitivity disorders. We describe
these listings in more detail later in this
preamble.

Final section 8.00E provides more
information about XP and other genetic
photosensitivity disorders. It also
explains how we apply the new listings
and includes a definition of the term,
“inability to function outside of a highly
protective environment,” the severity
criterion we use in final listing 8.07B2.
In final section 8.00E3, we explain our

criteria for the clinical and laboratory
findings we need to establish the
existence of XP or another genetic
photosensitivity disorder. Final section
8.00E3 is based on section 10.00B of our
listings, a provision that explains the
evidence we need to confirm a diagnosis
of Down syndrome, another kind of
genetic disorder. Like that section, final
section 8.00E3 explains that we need
both clinical evidence and evidence of
definitive genetic laboratory testing.
However, in recognition of the fact that
in many cases laboratory testing may
have been conducted years in the past,
we provide that we do not need a copy
of the actual laboratory report if we have
medical evidence that is persuasive that
a positive diagnosis has been confirmed
by laboratory testing in the past.

Because we added this new section
8.00E, we redesignated proposed section
8.00E as final section 8.00F.

8.00F—How Do We Evaluate Burns?

Final section 8.00F was proposed
section 8.00E in the NPRM. We include
this new section on burns in the
introductory text to the skin disorder
listings in response to many inquiries
we have received over the years about
how to evaluate these injuries.

In response to a comment, we added
a new listing 8.08 for evaluating burns
that do not meet the criteria of listing
1.08. As a consequence, we revised the
language we proposed for this section of
the introductory text to reflect this
change. We also revised the language of
this section to explain more clearly that
we evaluate burns the way we evaluate
other disorders that can affect both the
skin and other body systems; that is, by
referring first to the listing for the
predominant feature of the impairment.

For consistency, we are also adding a
sentence to section 1.00M in the
musculoskeletal body system that cross-
refers to final section 8.00F. This
paragraph in the musculoskeletal
listings defines the term “under
continuing surgical management” for
purposes of listing 1.08. The sentence
we are adding explains that when burns
are not under continuing surgical
management, our adjudicators should
refer to section 8.00F.

8.00G—How Do We Determine if Your
Skin Disorder(s) Will Continue at a
Disabling Level of Severity in Order To
Meet the Duration Requirement?

We are adding this section to explain
how we determine if your impairment(s)
meets the duration requirement. This
section is partially new and partially
based on the second sentence of prior
section 8.00A. We revised the language
from the NPRM to more clearly state our
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intent. This is not a substantive change
from the NPRM, only a clarification of
the proposed language.

In the final rules, we explain that in
most of these final listings we will find
that your impairment meets the
duration requirement if you have a skin
disorder with extensive skin lesions that
persist for at least 3 months despite
continuing treatment as prescribed. We
explain that by “persist,” we mean that
the longitudinal clinical record shows
that, with few exceptions, the lesions
have been at the level of severity
specified in the listing.

We also explain how we consider
whether your impairment meets the
duration requirement under listings 8.07
and 8.08, the listings that do not include
the 3-month criterion. As we have
already noted, under listing 8.07A, we
presume that you meet the duration
requirement if you have XP, established
by the clinical and laboratory findings
described in 8.00E. For listings 8.07B
and 8.08, you must show that your
limitations have lasted or can be
expected to last for a continuous period
of at least 12 months. Therefore, we
explain in final section 8.00G that we
will decide whether your skin disorder
satisfies the duration requirement under
these listings by considering all of the
relevant medical and other information
in your case record.

8.00H—How Do We Assess Your Skin
Disorder(s) if Your Impairment Does Not
Meet the Requirements of One of These
Listings?

This new section explains how we
assess a skin disorder(s) when you do
not have continuing treatment as
prescribed, when your treatment has not
lasted for at least 3 months, or when you
do not have extensive skin lesions that
have persisted for at least 3 months.

In the final rules, we are making
changes in response to public comments
about this section and to reflect other
changes we are making in these final
rules. We are also making
nonsubstantive editorial changes for
clarity and correcting an error in the
NPRM. We explain that your
impairment cannot meet the
requirements of most of these listings
unless you have extensive skin lesions
that have persisted for at least 3 months
despite continuing treatment as
prescribed; however, we may still find
that you are disabled based on our other
rules for determining disability. In the
final rules, we indicate that final listings
8.07 and 8.08 are exceptions to this
general rule. In final listing 8.08, we do
require evidence of extensive skin
lesions, but do not require evidence of
3 months of continuing treatment as

prescribed because we believe that it
will be evident from the extent of the
burns whether extensive lesions can be
expected to last for a continuous period
of at least 12 months.

We also deleted the reference to our
policy regarding failure to follow
prescribed treatment, which we had
included in proposed section 8.00G1 of
the NPRM. The reference was
inappropriate in this context and could
have been confusing. Under our policy,
failure to follow prescribed treatment is
a basis for denying a claim for benefits
and does not apply when we consider
whether you meet the requirements of a
listing.

How Are We Proposing To Change the
Criteria in the Listings for Evaluating
Skin Disorders in Adults?

8.01—Category of Impairments, Skin
Disorders

Most of the changes we are making in
these final skin disorder listings:

e Update medical terminology,

e Clarify our criteria,

¢ Include more skin disorders in each
category, and

» Reorganize the prior listings.

We are also adding final listings
8.07A and B for photosensitivity
disorders and final listing 8.08 for
burns. Under the prior listings, these
disorders were not listed and could
therefore only be found to medically
equal a listing, such as a skin or
musculoskeletal disorder listing, if they
were of listing-level severity. We are
also revising the requirement in most of
the prior skin disorders listings for
extensive lesions “not responding to
prescribed treatment” with the more
specific requirement that there be
extensive skin lesions that persist for at
least 3 months despite continuing
treatment as prescribed.

The following is a detailed
explanation of the revised listing
criteria.

Listing 8.02—Ichthyosis

We are revising the heading of listing
8.02 to cover the general group of
disorders characterized by
noninflammatory scaling of the skin.
The prior listing named three specific
kinds of disorders. The final listing
includes all forms of ichthyosis. We are
also moving exfoliative dermatitis from
prior listing 8.02 to final listing 8.05,
where it will be evaluated with the
other dermatitis disorders.

Listing 8.03—Bullous Disease

We are revising the heading of listing
8.03 so that we can apply it to all types
of bullous diseases. We are citing as

examples four diseases we included in
the prior listings and adding
epidermolysis bullosa as a fifth
example. We include dermatitis
herpetiformis in this listing instead of
listing 8.05 because, despite the word
“dermatitis” in its name, dermatitis
herpetiformis is primarily a bullous
disease.

Listing 8.04—Chronic Infections of the
Skin or Mucous Membranes

We are revising the heading of listing
8.04 so that it will include infections
other than deep mycotic (fungal)
infections. In this listing, similarly to
the prior listing, we use the words
“fungating” (to grow exuberantly like a
fungus or spongy growth) and
“ulcerating” (a lesion through the skin
or a mucous membrane resulting from
loss of tissue, usually with
inflammation) to modify the term
“extensive skin lesions” because they
are descriptive of the different types of
lesions frequently associated with the
more severe types of chronic skin
infections. Listing-level severity is
characterized by either extensive
fungating or extensive ulcerating lesions
that persist for at least 3 months despite
continuing treatment as prescribed.

Listing 8.05—Dermatitis

We are revising the heading of listing
8.05 so that we can also use it to
evaluate miscellaneous inflammatory
conditions of the skin, rather than just
the three conditions the prior listing
cited (psoriasis, atopic dermatitis, and
dyshidrosis). We will use the revised
listing to evaluate all dermatitis
disorders, including environmental skin
conditions such as allergic contact
dermatitis, which we have added to the
list of examples of impairments covered
by this listing. As already noted, we are
also including exfoliative dermatitis
under this listing instead of including it
under listing 8.02.

Listing 8.06—Hidradenitis Suppurativa

We are removing the reference to acne
conglobata from listing 8.06 because it
frequently responds well to treatment.
Therefore, we cannot assume that it will
meet the duration requirement. We are
also providing the same severity
standard for hidradenitis suppurativa as
for most of the other listings in these
final rules. The condition must result in
extensive skin lesions, as defined in
final section 8.00C1, that persist despite
at least 3 months of continuing
treatment as prescribed. The lesions
must involve both axillae, both inguinal
areas or the perineum. We deleted the
reference to surgical treatment from the
prior listing because the phrase
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“continuing treatment as prescribed”
includes surgical treatment. As we did
in final section 8.00C1, we added the
word “both” in front of the words
“axillae” and “inguinal areas” to be
clearer about our intent.

Listing 8.07—Genetic Photosensitivity
Disorders

We are adding a listing for evaluating
photosensitivity disorders, including
xeroderma pigmentosum (XP), in adults.
Some individuals with these disorders
are now surviving into adulthood, and
we believe it is appropriate to have
separate listings for them.

In the NPRM, we proposed a listing
for photosensitivity disorders, such as
XP, that used the same criteria as the
other proposed listings: extensive
lesions that persist for at least 3 months
despite prescribed treatment. Some
commenters pointed out that very few
people with XP could meet the criteria
of the proposed listing because many
people with the disorder live very
restricted lifestyles to avoid
consequences like extensive lesions. In
reviewing these comments and
reconsidering our proposed listing, we
determined that XP is such a serious
disorder that we could conclude that
any person who has XP would be very
seriously limited, given the likelihood
that he or she would need to be in a
highly protective environment to avoid
the serious consequences of the
disorder. Indeed, two of the commenters
described this precise situation.
Moreover, XP is a lifelong disorder that
does not improve, so we could conclude
that any person who has XP would meet
the duration requirement. Therefore, we
provide in final listing 8.07A that
individuals who have XP that is
confirmed by clinical and laboratory
findings are disabled from birth.

In final listing 8.07B, we provide
criteria for evaluating other genetic
photosensitivity disorders. XP is only an
example of the kind of photosensitivity
disorders we intended to include in
proposed listing 8.07A; that is, what
physicians call “heritable”
photosensitivity disorders, and what we
call “genetic”” photosensitivity disorders
in these listings. In considering other
types of genetic photosensitivity
disorders, we determined that these
other disorders can have unpredictable
courses where skin lesions improve and
a highly protective environment may
not be required. Therefore, to meet this
listing you must show that your genetic
photosensitivity disorder results in
extensive lesions or that you are unable
to function outside of a highly
protective environment. You must also
show that these limitations have lasted

or can be expected to last for a
continuous period of at least 12 months.

Listing 8.08—Burns

In response to a comment, we are
adding a listing for evaluating burns that
do not meet the criteria of listing 1.08
in our musculoskeletal listings. Listing
1.08 applies to individuals who have
soft tissue injuries, including burns, that
are under continuing surgical
management (as defined in 1.00M in the
introductory text to the musculoskeletal
listings) directed toward the salvage or
restoration of major function of an
extremity, the trunk, or the face and
head, and in which such salvage or
restoration was not achieved or
expected to be achieved within 12
months of onset. Under the prior
listings, we used our policy of medical
equivalence to evaluate individuals
whose burns did not meet listing 1.08.
Generally we used our medical
equivalence policy to evaluate claims by
individuals who had achieved
maximum benefit from surgical
management or whose burns did not
satisfy one of the requirements of the
listing.

Your impairment will meet this
listing if you have extensive skin
lesions, as defined in final section
8.00C1, that have lasted or that can be
expected to last for a continuous period
of at least 12 months. We explain our
reasons for making this change in more
detail in the public comments section of
this preamble.

Why Are We Adding Listings for
Evaluating Skin Disorders in Children?

We are adding new listings to
evaluate claims of individuals under age
18 who have skin disorders to maintain
consistency with the other body system
listings, which have both adult and
child criteria.

How Do the Final Skin Disorder
Listings for Children Differ From the
Final Adult Listings?

The skin disorder listings for children
are essentially identical to those for
adults. Exceptions are in final sections
108.00D5 and D6, where we include
examples of erythropoietic porphyrias
and hemangiomas for children.

We mention these disorders only in
the introductory text in part B because
the skin manifestations of these
disorders are not likely to be the
primary manifestations in adults. For
example, a major symptom in children
who have erythropoietic porphyria, a
metabolic disorder characterized by a
deficiency of the enzyme ferrochelatase
that is essential to the synthesis of
hemoglobin, is hypersensitivity of skin

to sunlight and some types of artificial
light. Generally, by adulthood, anemia
is a prominent manifestation in the
more severe cases, with possible
complications related to liver and
gallbladder function. Therefore, we
evaluate the impairment in adults under
the appropriate body systems for those
manifestations, the hemic and
lymphatic system (7.00) and the
digestive system (5.00). Similarly, most
hemangiomas disappear spontaneously
or are surgically removed in childhood.
When hemangiomas are associated with
Kasabach-Merritt Syndrome, a condition
in which the low number of blood
platelets causes bleeding, the
hematologic manifestations are obvious
in adults and we evaluate them under
the listings in the hemic and lymphatic
system, sections 7.00.

The rules in part B are also slightly
different from the rules in part A to
reflect differences between the rules for
evaluating disability in children under
the SSI program and the rules for
evaluating disability in adults. For
example, instead of referring to the
“inability to do any gainful activity,” we
refer to the standard for childhood
disability, “marked and severe
functional limitations.” Likewise,
instead of referring to residual
functional capacity assessments and the
last step of the five-step adult sequential
evaluation process, we refer to the
policy of functional equivalence.

Other Changes

Throughout these final rules, we are
making nonsubstantive editorial
changes from the language we proposed
in the NPRM. The changes:

e Make the language clearer and
simpler;

e Improve the consistency between
parts A and B of the skin disorders
listings;

e Improve the consistency between
the skin disorders listings and other
body system listings; and,

e Correct technical errors that were in
the NPRM.

For example, in these final rules, we
changed the term ““skin impairments,”
which we used in the introductory text
in the NPRM, to “‘skin disorders.” We
also changed the phrase ““prescribed
treatment” in the NPRM to “continuing
treatment as prescribed” wherever it
appeared. In the NPRM we used both
phrases inconsistently and now we are
using the same phrase everywhere
throughout these final rules. We have
already given examples of several of the
other changes in the explanation of
changes above.
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Public Comments

We published these rules in the
Federal Register as an NPRM on
December 10, 2001 (66 FR 63634). We
gave members of the public a period of
60 days in which to comment. The
comment period ended on February 8,
2002.

We received a total of 12 letters,
telefaxes, and e-mails responding to our
request for comments. The comments
came from a professional medical
organization, advocacy organizations for
specific types of skin disorders and
other disorders that may involve the
skin, legal advocates, parents of
children with skin disorders, and a State
agency that makes disability
determinations for us. We carefully
considered all of the comments, and we
are making a number of changes in these
final rules as a result of the comments.

Some of the comment letters were
long and detailed, requiring us to
condense, summarize, or paraphrase
them. We have tried to present all views
and to respond to all of the significant
issues raised by the commenters. We
provide our reasons for adopting or not
adopting the comments in our responses
below.

Final Sections 8.00D and 108.00D—How
Do We Assess Impairments That May
Affect the Skin and Other Body
Systems?

Comment: We received two comments
about facial disfigurement. One
commenter discussed the social
difficulties an individual with a facial
disfigurement may encounter in school
and in finding a job. Another
commenter mentioned the difficulties
that can result if frequent surgeries or
other medical attention is needed to
care for or correct the disfigurement.
The first commenter encouraged us to
make the changes needed to help these
individuals.

Response: We agree with the
commenters that facial disfigurement
can be a cause of significant physical
and mental limitations. This is why we
proposed new sections 8.00D5 and
108.00D5 in the NPRM to address the
complications of facial disfigurement
and its psychological effects. (In the
final rule, we redesignated these
sections as 8.00D4 and 108.00D4.) The
final provisions explain that
disfigurement may have specific
physical effects, such as loss of sight,
hearing, speech, and the ability to chew,
but may also have effects that we
evaluate under the mental disorders
listings, such as when they affect mood
or social functioning. We evaluate the
physical and mental effects of

disfigurement under the appropriate
listings for the manifestations; for
example, special senses and speech,
2.00 and 102.00, the digestive system,
5.00 and 105.00, and mental disorders,
12.00 and 112.00. In addition, we
explain in final sections 8.00C4 and
108.00C4 (proposed sections 8.00C3 and
108.00C3) that we consider the effects of
surgery when we evaluate the severity
and duration of your impairment. We do
not believe that other changes are
needed to respond to these comments.

Final Sections 8.00F and 108.00F—How
Do We Evaluate Burns?

Comment: One commenter stated that
we should make clear that, when we
evaluate burn victims under the
musculoskeletal listings, it is the
functional limitations that are being
compared, not the underlying diagnostic
criteria. For example, a burn may leave
someone with the inability to move a
joint, but the reason for the immobility
will not be seen on x-ray. Therefore, it
may not be clear that an individual
could have an impairment that
medically equals listing 1.02 or 101.02
because those listings include a
requirement for appropriate medically
acceptable imaging (such as an x-ray)
showing joint space narrowing.

Response: We adopted the comment
by adding new listings 8.08 and 108.08
for evaluating burns and by revising
sections 8.00F and 108.00F. Final
listings 8.08 and 108.08 now include
burns that result in extensive skin
lesions and that are not under
continuing surgical management (as
defined in 1.00M and 101.00M). With
these final rules, it will no longer be
necessary for our adjudicators to
consider medical equivalence to a
musculoskeletal listing when there is an
extreme limitation resulting from
extensive burn lesions.

We believe that this is a simpler
solution to the problem raised by the
commenter than clarifying how to use
the musculoskeletal listings to show
medical equivalence for individuals
whose burns do not meet the
requirements of listings 1.08 or 101.08.
We will also continue to use listings
1.08 and 101.08 when there are burns
that meet their criteria. We are also
adding references to final section 8.00F
and 108.00F in sections 1.00M and
101.00M to remind our adjudicators to
consider these new provisions.

Final Sections 8.00G and 108.00G—How
Do We Determine if Your Skin
Disorder(s) Will Continue at a Disabling
Level of Severity in Order To Meet the
Duration Requirement?

Comment: Two commenters
expressed concern about the
requirement in proposed sections 8.00G
and 108.00G, as well as other sections
of the proposed rules, that skin lesions
must persist for at least 3 months
despite treatment. One commenter
believed that our adjudicators would
not properly consider conditions that go
in and out of remission in periods
shorter than 3 months, and said that
such conditions might be disabling even
if flareups are shorter than 3 months.
The other commenter pointed out that
in proposed sections 8.00B and 108.00B
we indicated that we consider the
frequency of flareups when we evaluate
the severity of skin disorders. This
commenter noted that we did not go on
to provide any standards for considering
flareups, especially when there are
frequent flareups of shorter than 3
months despite treatment.

Response: We revised the rules to
address these comments. Although the
prior listings also contained a
requirement that the lesions not respond
to treatment, we agree that it is
appropriate to provide guidance in the
introductory text to the listings about
how to consider frequent flareups.
Therefore, in response to these
comments, we are adding new sections
8.00C2 and 108.00C2, Frequency of
flareups, in these final rules. The new
sections explain that, if your skin
lesions do not meet the requirements of
one of these listings, your impairment
may still medically equal one of the skin
disorder listings. We explain that we
will consider the frequency and
seriousness of the flareups over time,
especially if they result in extensive
skin lesions, as described in final
section 8.00C1, and even though there
are intervening periods of remission. We
must also consider how you function
between flareups, and whether your
impairment(s) has met or will meet the
12-month duration requirement.

We did not provide a specific number
of episodes or specific rules regarding
the seriousness or length of episodes
because there are too many possible
combinations of circumstances that
could result in an impairment of listing-
level severity. We will evaluate each
case individually based on the evidence
we have in the case record.

In addition, we added guidance in
final sections 8.00H and 108.00H in
response to these comments and the
comment we summarize next. The new
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text reminds our adjudicators that these
listings are only examples of common
skin disorders that we consider to be of
listing-level severity. It also explains
that we may still find you disabled
under other listings, based on medical
equivalence, or based on your residual
functional capacity, age, education, and
work experience (or, if you are a child
claiming disability payments under SSI,
based on functional equivalence). When
we make these determinations, we will
also consider the frequency of your
flareups.

Comment: One commenter stated that,
while it is true that most skin disorders
are responsive to treatment, it is also
true that not all claimants have access
to health care. The commenter said that
we should make it clear that claimants
will not be penalized if they are unable
to obtain state-of-the-art care.

Response: We adopted the comment.
We revised sections 8.00H and 108.00H
as explained in the preceding response.

As a point of clarification, it should
be noted that you are not required to
have “state-of-the-art” treatment to meet
these listings, as the commenter
assumed. As in all of our other listings
that include requirements for
persistence of findings despite treatment
(see, for example, the cardiovascular
body system listings in 4.00 and
104.00), we require only that you
receive prescribed treatment in order to
meet this requirement of the listings. We
generally do not specify the kind or
level of treatment. The treatment
requirements in the listings are
primarily to establish that the
impairment is of a particular level of
severity; that is, one that is so serious
that it does not respond to medical
treatment. You can still show that you
are disabled in other ways if your
impairment does not meet the
requirements of a listing. Also, we use
the listings only to find that people are
disabled. We will never deny your claim
or find that your disability has ended
only because your impairment does not
meet or medically equal the
requirements of a listing.

Listings 8.03 and 108.03—Bullous
Disease

Comment: One commenter asked us
to rename this listing “immunobullous
disease.” The commenter believed that
this is a broader category and would
allow for the inclusion of newly
recognized diseases. The commenter
also suggested that we add
epidermolysis bullosa acquisita to the
listing.

Response: We did not adopt the
comment. We use the term “bullous
disease” generically in our listings to

include any disease that is characterized
by bullae, including immunobullous
diseases. The parenthetical examples of
the kinds of impairments we intend to
cover should make this clear because
they include examples of
immunobullous diseases. The fact that
we list only some examples of bullous
diseases should also make clear that we
will evaluate epidermolysis bullosa
acquisita under these listings and that
they will include any newly discovered
diseases that are characterized by
bullae.

Listings 8.05 and 108.05—Dermatitis

Comment: One commenter suggested
that we give psoriasis its own category
instead of listing it with dermatitis,
because psoriasis can affect the joints
and other body systems in addition to
the skin.

Response: We did not adopt the
comment because we have other listings
that address the effects of psoriasis in
other body systems. See, for example,
listings 14.09 and 114.09, which include
psoriatic arthritis, as explained in
14.00B6 and 114.00E of the introductory
text to those listings.

Comment: One commenter suggested
that we address the role of temperature
in listing 8.05 because extensive skin
lesions from dermatitis can be, and
often are, exacerbated by a lack of
temperature control.

Response: We did not adopt the
comment. We consider the role of
temperature extremes when we evaluate
your ability to do work-related
activities. Therefore, we consider it
when we determine whether you have
a “severe” impairment and when we
assess your residual functional capacity
to determine whether you can do your
past relevant work or any other work
that exists in significant numbers in the
national economy. See, generally,
§§404.1520 and 416.920. We also
consider the role of temperature
extremes when we make findings about
functional equivalence in children.

Comment: Another commenter asked
us to add “or other inflammation caused
by rheumatic autoimmune conditions,
such as Sjogren’s syndrome” to the
examples of dermatitis in proposed
listing 108.05.

Response: We did not adopt the
specific suggestion, but we did add a
reference to Sjogren’s syndrome in final
sections 8.00D3 and 108.00D3 in
response to this comment. We refer
specifically to Sjogren’s syndrome in
our instructions for applying listings
14.03 and 14.09 for adults and listing
114.09 for children in our immune
system listings. See sections 14.00B2
and B6 and 114.00E of the introductory

text to those body system listings. We
can also use any other appropriate
listing in the immune system. While
Sjogren’s syndrome can result in
inflammation of the skin, we believe
that it is most appropriate to consider it
under the immune system listings.

The introductory text in the proposed
rules included two paragraphs that
explained how we evaluate individuals
who have autoimmune disorders that
can have effects on the skin. In the final
rules, we combined the two paragraphs
in final sections 8.00D3 and 108.00D3,
and in response to these comments, we
added Sjogren’s syndrome to the list of
examples of connective tissue disorders
and other immune system disorders in
those sections. We also included a
reminder that we evaluate Sjogren’s
syndrome under listing 14.03, 14.09,
114.09, or any other appropriate
immune system listing.

Listings 8.06 and 108.06—Hidradenitis
Suppurativa

Comment: One commenter opposed
our proposal to remove acne conglobata
from this listing, stating that the
debilitating state resulting from this
disease can last for at least 3 months in
some cases. The commenter believed
that the most severely impaired acne
conglobata patients should be
considered eligible for disability
benefits.

Response: We did not adopt the
comment. To meet the statutory
duration requirement, you must have a
medically determinable impairment that
has lasted or can be expected to last at
a disabling level for a continuous period
of at least 12 months. We require
documentation of at least 3 months of
persistent, extensive skin lesions in
most of these listings because, for those
listings that include this requirement, it
is reasonable to assume that the
disabling level of severity will continue
for at least 12 months. Although we
agree that some people with acne
conglobata can be seriously limited for
at least 3 months, we believe that it
would be extremely rare for the
condition to persist at a listing level of
severity for a continuous period of at
least 12 months. Therefore, we cannot
presume that the duration requirement
will be met after 3 months. We may still
find individuals with the most serious
cases of acne conglobata to be disabled
using our other rules for determining
disability based on medical equivalence
or at later steps of the sequential
evaluation processes for adults and
children.

Comment: One commenter stated that
the 3-month duration of treatment for
hidradenitis suppurativa is too
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restrictive and not realistic where
antimicrobial treatment may be offered
as part of a staged procedure that ends
with surgical treatment.

Response: As we stated earlier, the 3-
month duration of extensive skin
lesions despite continuing treatment as
prescribed (which includes both
medical and surgical treatment) is only
a criterion for meeting the listing. If
your impairment does not meet this
criterion, we may still find you disabled
based on medical equivalence or at later
steps of the sequential evaluation
process.

Comment: One commenter noted that
proposed section 108.00C1 used the
phrase “very serious limitations,”
instead of “very serious limitation.” He
pointed out that, when read in the
context of our definition of the term
“extreme” in our functional equivalence
regulation for children
(§416.926a(e)(3)), the plural
“limitations” might be misinterpreted as
an even stricter standard than in the
functional equivalence rule, which uses
the singular form of the word.

Response: We adopted the comment.
We now use the phrase ““a very serious
limitation” in both part A and part B of
these final rules. Our intent in the
NPRM was to describe an “extreme”’
limitation in the same way we use the
term in the musculoskeletal listings for
adults and children and in our
functional equivalence rules. We also
provide equivalent severity criteria in
other listings, such as the neurological
listings, that do not use the term
“extreme.”

Listings 8.07 and 108.07—Genetic
Photosensitivity Disorders

Comment: We received comments
from three commenters about the
proposed listings for photosensitivity
disorders, including xeroderma
pigmentosum (XP). One commenter
stated that proposed listings 8.07 and
108.07 did not make allowance for
people with XP who may have not
developed extensive skin lesions
because they live extremely restricted
lifestyles by totally avoiding sunlight.
The commenter added that the listings
should not require that one get sick in
order to establish disability. Similarly, a
second commenter described her
personal experience with a child with
XP. She explained that her son had had
many surgeries for skin cancer and must
stay in a specially protected home so he
can avoid exposure to sunlight and any
other ultraviolet light. She expressed
concern that he would not meet
proposed listing 108.07 because he did
not have the extensive skin lesions
required. The third commenter asked us

to give more funding for research of XP,
and to provide more assistance for the
parents of children with XP and more
education to the public about this
disease.

Response: We adopted most of these
comments. As we have already noted,
we are adding listings 8.07A and
108.07A for adults and children with
documented XP in response to these
comments.

We are also adding new sections
8.00E and 108.00E to explain the criteria
of the final listings and the
documentation required to satisfy the
listings. We also define the phrase
“inability to function outside of a highly
protective environment,” the severity
criterion we use in final listings 8.07B
and 108.07B. By adding these final
rules, we will assist individuals with XP
and other genetic photosensitivity
disorders, and families who have
children with these disorders, by
providing them better access to
disability benefits and, in many cases,
access to health care through Medicare
or Medicaid. The new rules also provide
some information to the public about XP
and how we consider it. However, we
are unable to provide funding for
research into XP or to provide training
for the public about XP beyond what is
required by our rules. These activities
are not within our purview.

Other Comment

Comment: One commenter suggested
that, instead of changing the body
system name to “Skin disorders,” we
change it to ““Skin, hair, nails, and
mucous membranes” because these
denote the full range of body systems
treated by dermatologists. The
commenter noted that proposed listing
8.04 included a reference to the mucous
membranes.

Response: We did not adopt the
comment. The headings of our body
systems explain the kinds of disorders
we list within the body systems, not the
range of conditions treated by particular
medical specialties. Since these listings
include primarily disorders of the skin,
we are not changing the heading.
Although we refer to mucous
membranes in final listings 8.04 and
108.04, Chronic infections of the skin or
mucous membranes, it is only to
recognize that infections of the skin
often involve the mucous membranes.

Regulatory Procedures
Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these final rules meet
the criteria for a significant regulatory

action under Executive Order 12866, as
amended by Executive Order 13258.
Thus, they were subject to OMB review.

Regulatory Flexibility Act

We certify that these final rules do not
have a significant economic impact on
a substantial number of small entities
because they affect only individuals.
Thus, a regulatory flexibility analysis as
provided in the Regulatory Flexibility
Act, as amended, is not required.

Paperwork Reduction Act

The Paperwork Reduction Act (PRA)
of 1995 says that no persons are
required to respond to a collection of
information unless it displays a valid
OMB control number. In accordance
with the PRA, SSA is providing notice
that OMB has approved the information
collection requirements contained in
sections 8.00C, 8.00D, 108.00B, 108.00C
and 108.00D of these final rules. The
OMB Control Number for this collection
is 0960-0642 expiring 12/31/2004.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.004, Social
Security-Survivors Insurance; and 96.006,
Supplemental Security Income)

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure, Death benefits, Blind,
Disability benefits, Old-Age, Survivors,
and Disability Insurance, Reporting and
record keeping requirements, Social
Security.

Dated: March 12, 2004.
Jo Anne B. Barnhart,
Commissioner of Social Security.

m For the reasons set forth in the
preamble, subpart P of part 404 of
chapter III of title 20 of the Code of
Federal Regulations is amended as set
forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950-)

Subpart P—Determining Disability and
Blindness

m 1. The authority citation for subpart P
of part 404 continues to read as follows:

Authority: Secs. 202, 205(a), (b), and (d)-
(h), 216(i), 221(a) and (i), 222(c), 223, 225,
and 702(a)(5) of the Social Security Act (42
U.S.C. 402, 405(a), (b), and (d)-(h), 416(i),
421(a) and (i), 422(c), 423, 425, and
902(a)(5)); sec. 211(b), Pub. L. 104-193, 110
Stat. 2105, 2189.
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Appendix 1 to Subpart P of Part 404—
[Amended]

m 2. Appendix 1 to subpart P of part 404
is amended as follows:
m a. [tem 9 of the introductory text before
part A of appendix 1 is amended by
revising the body system name, revising
the expiration date for section 8.00, and
adding section 108.00 and its expiration
date.
m b. The list of sections for part A of
appendix 1 is amended by revising the
body system name for section 8.00.
m c. Section 1.00M of part A of appendix
1 is amended by adding a new last
sentence to the paragraph.
m d. Section 8.00 of part A of appendix
1 is revised.
m e. The list of sections for part B of
appendix 1 is amended by revising
section 108.00 to read “108.00 Skin
Disorders”.
m f. Section 101.00M of part B of
appendix 1 is amended by adding a new
last sentence to the paragraph.
m g. Section 108.00 of part B of appendix
1 is added.

The new and revised text is set forth
as follows:

Appendix 1 To Subpart P of Part 404—
Listing of Impairments
* * * * *

9. Skin Disorders (8.00 and 108.00): July 9,
2012.

* * * * *
Part A
* * * * *

8.00 Skin Disorders

* * * * *

1.00 Musculoskeletal System

* * * * *

M. * * * When burns are not under
continuing surgical management, see 8.00F.
* * * * *

8.00 Skin Disorders

A. What skin disorders do we evaluate with
these listings? We use these listings to
evaluate skin disorders that may result from
hereditary, congenital, or acquired
pathological processes. The kinds of
impairments covered by these listings are:
Ichthyosis, bullous diseases, chronic
infections of the skin or mucous membranes,
dermatitis, hidradenitis suppurativa, genetic
photosensitivity disorders, and burns.

B. What documentation do we need? When
we evaluate the existence and severity of
your skin disorder, we generally need
information about the onset, duration,
frequency of flareups, and prognosis of your
skin disorder; the location, size, and
appearance of lesions; and, when applicable,
history of exposure to toxins, allergens, or
irritants, familial incidence, seasonal
variation, stress factors, and your ability to
function outside of a highly protective
environment. To confirm the diagnosis, we

may need laboratory findings (for example,
results of a biopsy obtained independently of
Social Security disability evaluation or blood
tests) or evidence from other medically
acceptable methods consistent with the
prevailing state of medical knowledge and
clinical practice.

C. How do we assess the severity of your
skin disorder(s)? We generally base our
assessment of severity on the extent of your
skin lesions, the frequency of flareups of your
skin lesions, how your symptoms (including
pain) limit you, the extent of your treatment,
and how your treatment affects you.

1. Extensive skin lesions. Extensive skin
lesions are those that involve multiple body
sites or critical body areas, and result in a
very serious limitation. Examples of
extensive skin lesions that result in a very
serious limitation include but are not limited
to:

a. Skin lesions that interfere with the
motion of your joints and that very seriously
limit your use of more than one extremity;
that is, two upper extremities, two lower
extremities, or one upper and one lower
extremity.

b. Skin lesions on the palms of both hands
that very seriously limit your ability to do
fine and gross motor movements.

c. Skin lesions on the soles of both feet, the
perineum, or both inguinal areas that very
seriously limit your ability to ambulate.

2. Frequency of flareups. If you have skin
lesions, but they do not meet the
requirements of any of the listings in this
body system, you may still have an
impairment that prevents you from doing any
gainful activity when we consider your
condition over time, especially if your
flareups result in extensive skin lesions, as
defined in C1 of this section. Therefore, if
you have frequent flareups, we may find that
your impairment(s) is medically equal to one
of these listings even though you have some
periods during which your condition is in
remission. We will consider how frequent
and serious your flareups are, how quickly
they resolve, and how you function between
flareups to determine whether you have been
unable to do any gainful activity for a
continuous period of at least 12 months or
can be expected to be unable to do any
gainful activity for a continuous period of at
least 12 months. We will also consider the
frequency of your flareups when we
determine whether you have a severe
impairment and when we need to assess your
residual functional capacity.

3. Symptoms (including pain). Symptoms
(including pain) may be important factors
contributing to the severity of your skin
disorder(s). We assess the impact of
symptoms as explained in §§404.1528,
404.1529, 416.928, and 416.929 of this
chapter.

4. Treatment. We assess the effects of
medication, therapy, surgery, and any other
form of treatment you receive when we
determine the severity and duration of your
impairment(s). Skin disorders frequently
respond to treatment; however, response to
treatment can vary widely, with some
impairments becoming resistant to treatment.
Some treatments can have side effects that
can in themselves result in limitations.

a. We assess the effects of continuing
treatment as prescribed by determining if
there is improvement in the symptoms, signs,
and laboratory findings of your disorder, and
if you experience side effects that result in
functional limitations. To assess the effects of
your treatment, we may need information
about:

i. The treatment you have been prescribed
(for example, the type, dosage, method, and
frequency of administration of medication or
therapy);

ii. Your response to the treatment;

iii. Any adverse effects of the treatment;
and

iv. The expected duration of the treatment.

b. Because treatment itself or the effects of
treatment may be temporary, in most cases
sufficient time must elapse to allow us to
evaluate the impact and expected duration of
treatment and its side effects. Except under
8.07 and 8.08, you must follow continuing
treatment as prescribed for at least 3 months
before your impairment can be determined to
meet the requirements of a skin disorder
listing. (See 8.00H if you are not undergoing
treatment or did not have treatment for 3
months.) We consider your specific response
to treatment when we evaluate the overall
severity of your impairment.

D. How do we assess impairments that may
affect the skin and other body systems? When
your impairment affects your skin and has
effects in other body systems, we first
evaluate the predominant feature of your
impairment under the appropriate body
system. Examples include, but are not
limited to the following.

1. Tuberous sclerosis primarily affects the
brain. The predominant features are seizures,
which we evaluate under the neurological
listings in 11.00, and developmental delays
or other mental disorders, which we evaluate
under the mental disorders listings in 12.00.

2. Malignant tumors of the skin (for
example, malignant melanomas) are cancers,
or neoplastic diseases, which we evaluate
under the listings in 13.00.

3. Connective tissue disorders and other
immune system disorders (for example,
systemic lupus erythematosus, scleroderma,
human immunodeficiency virus (HIV)
infection, and Sjégren’s syndrome) often
involve more than one body system. We first
evaluate these disorders under the immune
system listings in 14.00. We evaluate lupus
erythematosus under 14.02, scleroderma
under 14.04, symptomatic HIV infection
under 14.08, and Sjogren’s syndrome under
14.03, 14.09, or any other appropriate listing
in section 14.00.

4. Disfigurement or deformity resulting
from skin lesions may result in loss of sight,
hearing, speech, and the ability to chew
(mastication). We evaluate these impairments
and their effects under the special senses and
speech listings in 2.00 and the digestive
system listings in 5.00. Facial disfigurement
or other physical deformities may also have
effects we evaluate under the mental
disorders listings in 12.00, such as when they
affect mood or social functioning.

E. How do we evaluate genetic
photosensitivity disorders?

1. Xeroderma pigmentosum (XP). When
you have XP, your impairment meets the
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requirements of 8.07A if you have clinical
and laboratory findings showing that you
have the disorder. (See 8.00E3.) People who
have XP have a lifelong hypersensitivity to
all forms of ultraviolet light and generally
lead extremely restricted lives in highly
protective environments in order to prevent
skin cancers from developing. Some people
with XP also experience problems with their
eyes, neurological problems, mental
disorders, and problems in other body
systems.

2. Other genetic photosensitivity disorders.
Other genetic photosensitivity disorders may
vary in their effects on different people, and
may not result in an inability to engage in
any gainful activity for a continuous period
of at least 12 months. Therefore, if you have
a genetic photosensitivity disorder other than
XP (established by clinical and laboratory
findings as described in 8.00E3), you must
show that you have either extensive skin
lesions or an inability to function outside of
a highly protective environment to meet the
requirements of 8.07B. You must also show
that your impairment meets the duration
requirement. By inability to function outside
of a highly protective environment we mean
that you must avoid exposure to ultraviolet
light (including sunlight passing through
windows and light from unshielded
fluorescent bulbs), wear protective clothing
and eyeglasses, and use opaque broad-
spectrum sunscreens in order to avoid skin
cancer or other serious effects. Some genetic
photosensitivity disorders can have very
serious effects in other body systems,
especially special senses and speech (2.00),
neurological (11.00), mental (12.00), and
neoplastic (13.00). We will evaluate the
predominant feature of your impairment
under the appropriate body system, as
explained in 8.00D.

3. Clinical and laboratory findings. We
need evidence confirming the diagnosis of
your XP or other genetic photosensitivity
disorder. The evidence must include a
clinical description of abnormal physical
findings associated with the condition. There
must also be definitive genetic laboratory
studies documenting appropriate
chromosomal damage, abnormal DNA repair,
or other DNA or genetic abnormality specific
to your type of photosensitivity disorder.
However, we do not need a copy of the actual
laboratory report if we have medical
evidence that is persuasive that a positive
diagnosis has been confirmed by laboratory
testing.

F. How do we evaluate burns? Electrical,
chemical, or thermal burns frequently affect
other body systems; for example,
musculoskeletal, special senses and speech,
respiratory, cardiovascular, renal,
neurological, or mental. Consequently, we
evaluate burns the way we evaluate other
disorders that can affect the skin and other
body systems, using the listing for the
predominant feature of your impairment. For
example, if your soft tissue injuries are under
continuing surgical management (as defined
in 1.00M), we will evaluate your impairment
under 1.08. However, if your burns do not
meet the requirements of 1.08 and you have
extensive skin lesions that result in a very
serious limitation (as defined in 8.00C1) that

has lasted or can be expected to last for a
continuous period of at least 12 months, we
will evaluate them under 8.08.

G. How do we determine if your skin
disorder(s) will continue at a disabling level
of severity in order to meet the duration
requirement? For all of these skin disorder
listings except 8.07 and 8.08, we will find
that your impairment meets the duration
requirement if your skin disorder results in
extensive skin lesions that persist for at least
3 months despite continuing treatment as
prescribed. By persist, we mean that the
longitudinal clinical record shows that, with
few exceptions, your lesions have been at the
level of severity specified in the listing. For
8.07A, we will presume that you meet the
duration requirement. For 8.07B and 8.08, we
will consider all of the relevant medical and
other information in your case record to
determine whether your skin disorder meets
the duration requirement.

H. How do we assess your skin disorder(s)
if your impairment does not meet the
requirements of one of these listings?

1. These listings are only examples of
common skin disorders that we consider
severe enough to prevent you from engaging
in any gainful activity. For most of these
listings, if you do not have continuing
treatment as prescribed, if your treatment has
not lasted for at least 3 months, or if you do
not have extensive skin lesions that have
persisted for at least 3 months, your
impairment cannot meet the requirements of
these skin disorder listings. (This provision
does not apply to 8.07 and 8.08.) However,
we may still find that you are disabled
because your impairment(s) meets the
requirements of a listing in another body
system or medically equals the severity of a
listing. (See §§404.1526 and 416.926 of this
chapter.) We may also find you disabled at
the last step of the sequential evaluation
process.

2. If you have not received ongoing
treatment or do not have an ongoing
relationship with the medical community
despite the existence of a severe
impairment(s), or if your skin lesions have
not persisted for at least 3 months but you
are undergoing continuing treatment as
prescribed, you may still have an
impairment(s) that meets a listing in another
body system or that medically equals a
listing. If you do not have an impairment(s)
that meets or medically equals a listing, we
will assess your residual functional capacity
and proceed to the fourth and, if necessary,
the fifth step of the sequential evaluation
process in §§404.1520 and 416.920 of this
chapter. When we decide whether you
continue to be disabled, we use the rules in
§§404.1594 and 416.994 of this chapter.

8.01 Category of Impairments, Skin
Disorders

8.02 Ichthyosis, with extensive skin
lesions that persist for at least 3 months
despite continuing treatment as prescribed.

8.03 Bullous disease (for example,
pemphigus, erythema multiforme bullosum,
epidermolysis bullosa, bullous pemphigoid,
dermatitis herpetiformis), with extensive skin
lesions that persist for at least 3 months
despite continuing treatment as prescribed.

8.04 Chronic infections of the skin or
mucous membranes, with extensive
fungating or extensive ulcerating skin lesions
that persist for at least 3 months despite
continuing treatment as prescribed.

8.05 Dermatitis (for example, psoriasis,
dyshidrosis, atopic dermatitis, exfoliative
dermatitis, allergic contact dermatitis), with
extensive skin lesions that persist for at least
3 months despite continuing treatment as
prescribed.

8.06 Hidradenitis suppurativa, with
extensive skin lesions involving both axillae,
both inguinal areas or the perineum that
persist for at least 3 months despite
continuing treatment as prescribed.

8.07 Genetic photosensitivity disorders,
established by clinical and laboratory
findings as described in 8.00E.

A. Xeroderma pigmentosum. Consider the
individual disabled from birth.

B. Other genetic photosensitivity disorders,
with:

1. Extensive skin lesions that have lasted
or can be expected to last for a continuous
period of at least 12 months, or

2. Inability to function outside of a highly
protective environment for a continuous
period of at least 12 months (see 8.00E2).

8.08 Burns, with extensive skin lesions
that have lasted or can be expected to last for
a continuous period of at least 12 months

(see 8.00F).

* * * * *
Part B

* * * * *

108.00 Skin Disorders

* * * * *

101.00 Musculoskeletal System

* * * * *

M. * * * When burns are not under
continuing surgical management, see
108.00F.

* * * * *

108.00 Skin Disorders

A. What skin disorders do we evaluate with
these listings? We use these listings to
evaluate skin disorders that may result from
hereditary, congenital, or acquired
pathological processes. The kinds of
impairments covered by these listings are:
Ichthyosis, bullous diseases, chronic
infections of the skin or mucous membranes,
dermatitis, hidradenitis suppurativa, genetic
photosensitivity disorders, and burns.

B. What documentation do we need? When
we evaluate the existence and severity of
your skin disorder, we generally need
information about the onset, duration,
frequency of flareups, and prognosis of your
skin disorder; the location, size, and
appearance of lesions; and, when applicable,
history of exposure to toxins, allergens, or
irritants, familial incidence, seasonal
variation, stress factors, and your ability to
function outside of a highly protective
environment. To confirm the diagnosis, we
may need laboratory findings (for example,
results of a biopsy obtained independently of
Social Security disability evaluation or blood
tests) or evidence from other medically
acceptable methods consistent with the
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prevailing state of medical knowledge and
clinical practice.

C. How do we assess the severity of your
skin disorders(s)? We generally base our
assessment of severity on the extent of your
skin lesions, the frequency of flareups of your
skin lesions, how your symptoms (including
pain) limit you, the extent of your treatment,
and how your treatment affects you.

1. Extensive skin lesions. Extensive skin
lesions are those that involve multiple body
sites or critical body areas, and result in a
very serious limitation. Examples of
extensive skin lesions that result in a very
serious limitation include but are not limited
to:

a. Skin lesions that interfere with the
motion of your joints and that very seriously
limit your use of more than one extremity;
that is, two upper extremities, two lower
extremities, or one upper and one lower
extremity.

b. Skin lesions on the palms of both hands
that very seriously limit your ability to do
fine and gross motor movements.

c. Skin lesions on the soles of both feet, the
perineum, or both inguinal areas that very
seriously limit your ability to ambulate.

2. Frequency of flareups. If you have skin
lesions, but they do not meet the
requirements of any of the listings in this
body system, you may still have an
impairment that results in marked and severe
functional limitations when we consider
your condition over time, especially if your
flareups result in extensive skin lesions, as
defined in C1 of this section. Therefore, if
you have frequent flareups, we may find that
your impairment(s) is medically equal to one
of these listings even though you have some
periods during which your condition is in
remission. We will consider how frequent
and serious your flareups are, how quickly
they resolve, and how you function between
flareups to determine whether you have
marked and severe functional limitations that
have lasted for a continuous period of at least
12 months or that can be expected to last for
a continuous period of at least 12 months.
We will also consider the frequency of your
flareups when we determine whether you
have a severe impairment and when we need
to assess functional equivalence.

3. Symptoms (including pain). Symptoms
(including pain) may be important factors
contributing to the severity of your skin
disorder(s). We assess the impact of
symptoms as explained in §§ 404.1528,
404.1529, 416.928, and 416.929 of this
chapter.

4. Treatment. We assess the effects of
medication, therapy, surgery, and any other
form of treatment you receive when we
determine the severity and duration of your
impairment(s). Skin disorders frequently
respond to treatment; however, response to
treatment can vary widely, with some
impairments becoming resistant to treatment.
Some treatments can have side effects that
can in themselves result in limitations.

a. We assess the effects of continuing
treatment as prescribed by determining if
there is improvement in the symptoms, signs,
and laboratory findings of your disorder, and
if you experience side effects that result in
functional limitations. To assess the effects of

your treatment, we may need information
about:

i. The treatment you have been prescribed
(for example, the type, dosage, method and
frequency of administration of medication or
therapy);

ii. Your response to the treatment;

iii. Any adverse effects of the treatment;
and

iv. The expected duration of the treatment.

b. Because treatment itself or the effects of
treatment may be temporary, in most cases
sufficient time must elapse to allow us to
evaluate the impact and expected duration of
treatment and its side effects. Except under
108.07 and 108.08, you must follow
continuing treatment as prescribed for at
least 3 months before your impairment can
be determined to meet the requirements of a
skin disorder listing. (See 108.00H if you are
not undergoing treatment or did not have
treatment for 3 months.) We consider your
specific response to treatment when we
evaluate the overall severity of your
impairment.

D. How do we assess impairments that may
affect the skin and other body systems? When
your impairment affects your skin and has
effects in other body systems, we first
evaluate the predominant feature of your
impairment under the appropriate body
system. Examples include, but are not
limited to the following.

1. Tuberous sclerosis primarily affects the
brain. The predominant features are seizures,
which we evaluate under the neurological
listings in 111.00, and developmental delays
or other mental disorders, which we evaluate
under the mental disorders listings in 112.00.

2. Malignant tumors of the skin (for
example, malignant melanoma) are cancers,
or neoplastic diseases, which we evaluate
under the listings in 113.00.

3. Connective tissue disorders and other
immune system disorders (for example,
systemic lupus erythematosus, scleroderma,
human immunodeficiency virus (HIV)
infection, and Sj6gren’s syndrome) often
involve more than one body system. We first
evaluate these disorders under the immune
system listings in 114.00. We evaluate lupus
erythematosus under 114.02, scleroderma
under 114.04, symptomatic HIV infection
under 114.08, and Sjogren’s syndrome under
114.03, 114.09, or any other appropriate
listing in section 114.00.

4. Disfigurement or deformity resulting
from skin lesions may result in loss of sight,
hearing, speech, and the ability to chew
(mastication). We evaluate these impairments
and their effects under the special senses and
speech listings in 102.00 and the digestive
system listings in 105.00. Facial
disfigurement or other physical deformities
may also have effects we evaluate under the
mental disorders listings in 112.00, such as
when they affect mood or social functioning.

5. We evaluate erythropoietic porphyrias
under the hemic and lymphatic listings in
107.00.

6. We evaluate hemangiomas associated
with thrombocytopenia and hemorrhage (for
example, Kasabach-Merritt syndrome)
involving coagulation defects, under the
hemic and lymphatic listings in 107.00. But,
when hemangiomas impinge on vital

structures or interfere with function, we
evaluate their primary effects under the
appropriate body system.

E. How do we evaluate genetic
photosensitivity disorders?

1. Xeroderma pigmentosum (XP). When
you have XP, your impairment meets the
requirements of 108.07A if you have clinical
and laboratory findings showing that you
have the disorder. (See 108.00E3.) People
who have XP have a lifelong hypersensitivity
to all forms of ultraviolet light and generally
lead extremely restricted lives in highly
protective environments in order to prevent
skin cancers from developing. Some people
with XP also experience problems with their
eyes, neurological problems, mental
disorders, and problems in other body
systems.

2. Other genetic photosensitivity disorders.
Other genetic photosensitivity disorders may
vary in their effects on different people, and
may not result in marked and severe
functional limitations for a continuous
period of at least 12 months. Therefore, if you
have a genetic photosensitivity disorder other
than XP (established by clinical and
laboratory findings as described in 108.00E3),
you must show that you have either
extensive skin lesions or an inability to
function outside of a highly protective
environment to meet the requirements of
108.07B. You must also show that your
impairment meets the duration requirement.
By inability to function outside of a highly
protective environment we mean that you
must avoid exposure to ultraviolet light
(including sunlight passing through windows
and light from unshielded fluorescent bulbs),
wear protective clothing and eyeglasses, and
use opaque broad-spectrum sunscreens in
order to avoid skin cancer or other serious
effects. Some genetic photosensitivity
disorders can have very serious effects in
other body systems, especially special senses
and speech (102.00), neurological (111.00),
mental (112.00), and neoplastic (113.00). We
will evaluate the predominant feature of your
impairment under the appropriate body
system, as explained in 108.00D.

3. Clinical and laboratory findings. We
need evidence confirming the diagnosis of
your XP or other genetic photosensitivity
disorder. The evidence must include a
clinical description of abnormal physical
findings associated with the condition. There
must also be definitive genetic laboratory
studies documenting appropriate
chromosomal damage, abnormal DNA repair,
or other DNA or genetic abnormality specific
to your type of photosensitivity disorder.
However, we do not need a copy of the actual
laboratory report if we have medical
evidence that is persuasive that a positive
diagnosis has been confirmed by laboratory
testing.

F. How do we evaluate burns? Electrical,
chemical, or thermal burns frequently affect
other body systems; for example,
musculoskeletal, special senses and speech,
respiratory, cardiovascular, renal,
neurological, or mental. Consequently, we
evaluate burns the way we evaluate other
disorders that can affect the skin and other
body systems, using the listing for the
predominant feature of your impairment. For
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example, if your soft tissue injuries are under
continuing surgical management (as defined
in 101.00M), we will evaluate your
impairment under 101.08. However, if your
burns do not meet the requirements of 101.08
and you have extensive skin lesions that
result in a very serious limitation (as defined
in 108.00C1) that has lasted or can be
expected to last for a continuous period of at
least 12 months, we will evaluate them under
108.08.

G. How do we determine if your skin
disorder(s) will continue at a disabling level
of severity in order to meet the duration
requirement? For all of these skin disorder
listings except 108.07 and 108.08, we will
find that your impairment meets the duration
requirement if your skin disorder results in
extensive skin lesions that persist for at least
3 months despite continuing treatment as
prescribed. By persist, we mean that the
longitudinal clinical record shows that, with
few exceptions, your lesions have been at the
level of severity specified in the listing. For
108.07A, we will presume that you meet the
duration requirement. For 108.07B and
108.08, we will consider all of the relevant
medical and other information in your case
record to determine whether your skin
disorder meets the duration requirement.

H. How do we assess your skin disorder(s)
if your impairment does not meet the
requirements of one of these listings?

1. These listings are only examples of
common skin disorders that we consider
severe enough to result in marked and severe
functional limitations. For most of these
listings, if you do not have continuing
treatment as prescribed, if your treatment has
not lasted for at least 3 months, or if you do
not have extensive skin lesions that have
persisted for at least 3 months, your
impairment cannot meet the requirements of
these skin disorder listings. (This provision
does not apply to 108.07 and 108.08.)
However, we may still find that you are
disabled because your impairment(s) meets
the requirements of a listing in another body
system, medically equals (see §§ 404.1526
and 416.926 of this chapter) the severity of
a listing, or functionally equals the severity
of the listings.

2. If you have not received ongoing
treatment or do not have an ongoing
relationship with the medical community
despite the existence of a severe
impairment(s), or if your skin lesions have
not persisted for at least 3 months but you
are undergoing continuing treatment as
prescribed, you may still have an
impairment(s) that meets a listing in another
body system or that medically equals a
listing. If you do not have an impairment(s)
that meets or medically equals a listing, we
will consider whether your impairment(s)
functionally equals the listings. (See
§416.924 of this chapter.) When we decide
whether you continue to be disabled, we use
the rules in § 416.994a of this chapter.

108.01 Category of Impairments, Skin
Disorders

108.02 Ichthyosis, with extensive skin
lesions that persist for at least 3 months
despite continuing treatment as prescribed.

108.03 Bullous disease (for example,
pemphigus, erythema multiforme bullosum,

epidermolysis bullosa, bullous pemphigoid,
dermatitis herpetiformis), with extensive skin
lesions that persist for at least 3 months
despite continuing treatment as prescribed.

108.04 Chronic infections of the skin or
mucous membranes, with extensive
fungating or extensive ulcerating skin lesions
that persist for at least 3 months despite
continuing treatment as prescribed.

108.05 Dermatitis (for example, psoriasis,
dyshidrosis, atopic dermatitis, exfoliative
dermatitis, allergic contact dermatitis), with
extensive skin lesions that persist for at least
3 months despite continuing treatment as
prescribed.

108.06 Hidradenitis suppurativa, with
extensive skin lesions involving both axillae,
both inguinal areas, or the perineum that
persist for at least 3 months despite
continuing treatment as prescribed.

108.07 Genetic photosensitivity disorders,
established by clinical and laboratory
findings as described in 108.00E.

A. Xeroderma pigmentosum. Consider the
individual disabled from birth.

B. Other genetic photosensitivity disorders,
with:

1. Extensive skin lesions that have lasted
or can be expected to last for a continuous
period of at least 12 months, or

2. Inability to function outside of a highly
protective environment for a continuous
period of at least 12 months (see 108.00E2).

108.08 Burns, with extensive skin lesions
that have lasted or can be expected to last for
a continuous period of at least 12 months.
(See 108.00F).

* * * * *

[FR Doc. 04—12895 Filed 6—8—04; 8:45 am]|
BILLING CODE 4191-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Clindamycin Capsules and Tablets

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of two supplemental
abbreviated new animal drug
applications (ANADAs) filed by
Phoenix Scientific, Inc. One
supplemental ANADA provides for an
expanded dose range and revised
indications wording for the oral use of
clindamycin hydrochloride capsules in
dogs for the treatment of certain
bacterial diseases. The other
supplemental ANADA provides for use
of a 300-milligram capsule size.

DATES: This rule is effective June 9,
2004.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 301-827—-8549, e-
mail: luther@cvm.fda.gov.

SUPPLEMENTARY INFORMATION: Phoenix
Scientific, Inc., 3915 South 48th St.
Terrace, P.O. Box 6457, St. Joseph, MO
64506—0457, filed two supplements to
ANADA 200-298 for Clindamycin
Hydrochloride Capsules. One
supplemental ANADA provides for an
expanded dose range and revised
indications wording for the oral use of
clindamycin hydrochloride capsules in
dogs for the treatment of certain
bacterial diseases. The other
supplemental ANADA provides for use
of a 300-milligram capsule size. The
supplemental applications are approved
as of April 21, 2004, and the regulations
are amended in 21 CFR 520.446 to
reflect their approval. The basis of
approval is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii),
summaries of safety and effectiveness
data and information submitted to
support approval of these applications
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that these actions are of
a type that do not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required for either.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 520

Animal drugs.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.



Federal Register/Vol. 69, No. 111/ Wednesday, June 9, 2004 /Rules and Regulations

32273

§520.446 [Amended]

m 2. Section 520.446 is amended by
removing paragraphs (a)(2) and (b)(2); by
redesignating paragraphs (a)(3) and (b)(3)
as paragraphs (a)(2) and (b)(2); in
paragraph (b)(1) by removing “No.
000009” and by adding in its place “Nos.
000009 and 059130”’; and in newly
redesignated paragraph (b)(2) by
removing “(a)(3)” and by adding in its
place “(a)(2).”

Dated: May 19, 2004.
Steven D. Vaughn,
Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.
[FR Doc. 04—12961 Filed 6—8—04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[CGD01-04-052]
Special Local Regulation; Harvard-Yale

Regatta, Thames River, New London,
CT

AGENCY: Coast Guard, DHS.

ACTION: Notice of implementation of
regulation.

SUMMARY: The Coast Guard is
implementing the permanent
regulations for the annual Harvard-Yale
Regatta, a rowing competition held on
the Thames River in New London, CT.
The regulation controls vessel traffic
within the immediate vicinity of the
event due to the confined nature of the
waterway and anticipated congestion at
the time of the event, thus providing for
the safety of life and property on the
affected navigable waters.
DATES: The regulations in 33 CFR
100.101 will be enforced from 9:30 a.m.
on June 12, 2004, until 5 p.m on June
13, 2004.
FOR FURTHER INFORMATION CONTACT:
Petty Officer Austin Nagle, Office of
Search and Rescue, First Coast Guard
District, (617) 223-8460.
SUPPLEMENTARY INFORMATION: This
notice implements the permanent
special local regulation governing the
2004 Harvard-Yale Regatta. The
regulations in 33 CFR 100.101 will be
enforced from 9:30 a.m. until 5 p.m. on
June 12, 2004, with a rain date of June
13, 2004, if the regatta is postponed due
to inclement weather.

A portion of the Thames River in New
London, Connecticut will be closed
during the event to all vessel traffic

except participants, official regatta
vessels, patrol craft and spectators as
prescribed by the regulation. The
regulated area is that area of the river
between the Penn Central drawbridge,
now known as the Thames River
Amtrak drawbridge, and Bartlett’s Cove.
Additional public notification will be
made via the First Coast Guard District
Local Notice to Mariners and marine
safety broadcasts. The full text of this
regulation is found in 33 CFR 100.101.

Dated: May 27, 2004.
Vivien S. Crea,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 04-12964 Filed 6—8-04; 8:45 am)]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[NV-040-0075; FRL-7663-4]

Approval and Promulgation of
Implementation Plans; Nevada-Las
Vegas Valley PM-10 Nonattainment
Area; Serious Area Plan for Attainment
of the Annual and 24-Hour PM-10
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving the serious
area particulate matter (PM-10) plan for
the Las Vegas Planning Area that
addresses attainment of the annual and
24-hour PM—10 national ambient air
quality standards (NAAQS) and
includes motor vehicle emissions
budgets for transportation conformity.
We are also granting Nevada’s request to
extend the Clean Air Act (CAA or Act)
deadline for attaining the 24-hour PM—
10 standard in the Las Vegas area from
2001 to 2006. Finally, we are approving
into the State Implementation Plan (SIP)
fugitive dust rules adopted by Clark
County (County).

DATES: Effective Date: July 9, 2004.
ADDRESSES: You can inspect copies of
the administrative record for this action
at EPA’s Region IX office during normal
business hours by appointment. You
can inspect copies of the submitted SIP
revisions by appointment at the
following locations:

Environmental Protection Agency,
Region 9, Air Division, Air Planning
Office (AIR-2), 75 Hawthorne Street,
San Francisco, CA 94105—-3901;

Clark County Department of Air Quality
Management, 500 S. Grand Central
Parkway, Las Vegas, NV 89155;

Nevada Division of Environmental
Protection, 333 West Nye Lane,
Carson City, NV 89710.

Electronic Availability

This document and the Response to
Comments Document for this action are
also available as electronic files on
EPA’s Region 9 Web Page at http://
www.epa.gov/region09/air.

FOR FURTHER INFORMATION CONTACT:
Karen Irwin, Office of Air Planning
(AIR-2), U.S. Environmental Protection
Agency, Region 9, 75 Hawthorne Street,
San Francisco, CA 94105. (415) 947—
4116, irwin.karen@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA. This
supplementary information is organized
as follows:

IEINT; 9

us

I. Summary of Today’s Actions
II. Public Comments and EPA Responses
III. Background to Today’s Actions
A. Prior PM Planning Activities in Clark
County
B. Serious Area Plan for the Las Vegas Area
IV. Other Related Action in the Las Vegas
Area
V. Final Actions
VI. Administrative Requirements

I. Summary of Today’s Actions

We are approving the PM-10 State
Implementation Plan for Clark County
(““Clark County Serious Area Plan” or
“Plan”), submitted on July 23, 2001.1
The Plan addresses attainment of the
annual and 24-hour PM-10 standards.2
This action is based on our
determination that this Plan complies
with the CAA requirements for serious
PM-10 nonattainment area plans.

First, we are approving the following
specific elements of the Plan:

e A demonstration that the Plan
provides for implementation of best
available control measures (BACM); 3

10n November 19, 2002, the Nevada Division of
Environmental Protection submitted to EPA an
amendment to the Plan adopted by the Clark
County Board of Commissioners on November 19,
2002. The amendment establishes new deadlines
for SIP commitments concerning revisions to
Sections 90 through 94 and adds documentation on
adopted local ordinances for fireplaces and
woodstoves as Appendix R of the Plan. EPA
approved these ordinances in a separate action. 68
FR 52838 (Sept. 8, 2003).

2PM-10 is particulate matter with an aerometric
diameter of less than or equal to a nominal 10
micrometers. There are two separate NAAQS for
PM-10, an annual standard of 50 pg/m3 and a 24-
hour standard of 150 pg/m3.

3Because the demonstration of BACM subsumes
the demonstration of Reasonably Available Control
Measures (RACM), a separate analysis to determine
if the measures represent a RACM level of control
is not necessary. The BACM demonstration,
therefore, is also a finding that the Plan provides
for the implementation of RACM as required under
CAA sections 173(c)(1) and 189(a)(1)(C).
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e An emissions inventory;

¢ A demonstration of attainment of
the annual standard by the CAA
deadline of December 31, 2001 and a
demonstration that attainment of the 24-
hour standard by December 31, 2001 is
impracticable;

¢ A demonstration that attainment of
the 24-hour standard will occur by the
most expeditious alternative date
practicable, in this case, December 31,
2006;

e A demonstration that the Plan
includes to our satisfaction the most
stringent measures (MSM) found in the
implementation plan of another state or
achieved in practice in another state and
that can be feasibly implemented in the
area;

¢ A demonstration that major sources
of PM—10 precursors such as nitrogen
oxides and sulfur dioxide do not
significantly contribute to violations of
the PM-10 standards;

e A demonstration that the Plan
provides for reasonable further progress
and quantitative milestones;

e Transportation conformity motor
vehicle emissions budgets; and

e Contingency measures.

We are also approving the County’s
fugitive dust rules (Sections 90 through
94 and portions of Section 0),4 as well
as specific commitments by the County
and local jurisdictions within the
County to implement the Plan and
perform other activities. As explained in
our proposed approval, we are finding
that the Plan and these rules comply
with CAA sections 110(a) and
189(b)(1)(B).

This action also grants Nevada’s
request to extend the attainment date for
the 24-hour PM-10 standard from
December 31, 2001 to December 31,
2006. This approval is based on our
determination that the State has met the
CAA'’s criteria for granting such
extensions.

This preamble describes our actions
on the Clark County Serious Area Plan.
We have not repeated the evaluation of
the Plan that we provided in the
proposal for today’s action. See 68 FR
2954, January 22, 2003.

4 The Plan included the November 16, 2000,
versions of these rules. On October 24, 2002, the
Nevada Division of Environmental Protection
submitted to EPA revised versions of Clark County
Sections 90 through 93, dated November 20, 2001,
which supersede the earlier versions submitted
with the Plan. It is this 2001 version of Sections 90
through 93 that we are approving in today’s action.
The versions of Section 94 and the portions of
Section 0 being approved are the November 16,
2000 versions. The County has since adopted
revisions to these rules and EPA will review and
act on these changes in a separate rulemaking.

I1. Public Comments and EPA
Responses

EPA’s proposed action provided a 30-
day public comment period. During this
period, we received comments from the
following parties:

1. Jennifer Anderson, Sierra Club; letter
dated February 21, 2003.

2. Robert Hall, Nevada Environmental
Coalition, Inc.; letter dated February
21, 2003.

Responses to all comments can be
found in our Response to Comments
Document that accompanies this final
action. A copy of this document can be
downloaded from our website or
obtained by calling or writing the
contact person listed above.

ITI. Background to Today’s Action

A. Prior PM Planning Activities in Clark
County

The 1977 Amendments to the CAA
required States to revise their SIPs for
all areas that did not meet the NAAQS.
At that time, EPA’s particulate matter
NAAQS were measured in terms of total
suspended particulates (TSP). The Las
Vegas Valley was designated
nonattainment for TSP. As a result,
Nevada submitted, and EPA approved, a
nonattainment area plan and a series of
revisions with state and local control
measures. See 46 FR 21758 (April 14,
1981), 46 FR 43141 (August 27, 1981)
and 47 FR 26386 (June 18, 1982).

In 1987, EPA promulgated NAAQS for
PM-10, 52 FR 24643 (July 1, 1987), and
the approach by which areas would be
designated. 52 FR 24672 (July 1, 1987).
In accordance with these rulemakings,
EPA categorized areas based on the
likelihood that the SIP existing at the
time would need to be revised to meet
the PM—10 standards. 52 FR 29383
(August 7, 1987). Clark County was
placed in “Group I’, meaning EPA
found there was a strong likelihood that
the area would violate the PM-10
NAAQS and that SIP revisions would be
required. Id.; see also 55 FR 45799
(October 31, 1990) (refining definition of
area to be the Hydrographic Area 212).
EPA concluded that actual attainment
and nonattainment designations with
respect to the new PM-10 NAAQS were
not required under the Act and retained
the TSP designations in place at the
time.

In 1990 Congress amended the Clean
Air Act. Under section 107(d)(4)(B)(i) of
the amended Act, all areas identified as
Group I areas with respect to the PM—
10 NAAQS were designated
nonattainment by operation of law on
November 15, 1990—the enactment date
of the 1990 Clean Air Act Amendments.

Section 188(a) of the amended Act
further required that all areas designated
nonattainment by operation of law be
classified as moderate nonattainment
areas. Thus, EPA designated Clark
County a moderate PM—-10
nonattainment area. See 56 FR 11101
(March 15, 1991) (announcing
designation of areas) and 56 FR 56694
(November 6, 1991) (codifying
designations). CAA section 189(a)(2)
required moderate areas designated by
operation of law to submit plans by
November 15, 1991. The County
submitted its moderate area plan on
December 6, 1991.

In 1993, EPA found, in accordance
with CAA section 188(b)(1)(A), that the
Clark County area could not practicably
attain the PM—10 standard by the
applicable moderate area attainment
date of December 31, 1994, and
therefore should be reclassified to a
serious PM—10 nonattainment area. 58
FR 3334 (January 8, 1993). EPA
concluded that implementation of the
control measures included in Clark
County’s moderate area plan would not
result in emission reductions sufficient
to attain the 24-hour standard. EPA also
found that a substantial portion of PM—
10 emissions in the area were due to
fugitive dust and additional controls
would be required. Id.

Reclassification to a serious PM—-10
nonattainment area triggered, among
other requirements, the requirement to
implement more stringent control
measures (i.e., BACM) and the
requirement to submit a revised plan
demonstrating that the area would attain
the PM—10 NAAQS by a new attainment
date of December 31, 2001. See CAA
section 189(b). The County submitted a
serious area PM—10 plan in 1997 to
demonstrate attainment in accordance
with section 189(b). EPA, however,
found this attainment demonstration,
along with previously submitted plans
for RACM and BACM,5 failed to meet
the requirements of the CAA and
therefore proposed to disapprove these
submittals. 65 FR 37324 (June 14, 1998).
Prior to EPA taking final action on the
proposed disapproval, the State of
Nevada withdrew the moderate and
serious area plans for Clark County. See
Letter from Allen Biaggi, Administrator,
Division of Environmental Protection,
Nevada Department of Conservation, to
Felicia Marcus, Regional Administrator,

5 See Clark County’s February 15, 1995 submittal,
“Addendum to the ”” “Moderate Area’” PM-10 State
Implementation Plan for the Las Vegas Valley” (The
1995 RACM Addendum) and December 1994
submittal “Providing for the Evaluation, Adoption
and Implementation of Best Available Control
Measures and Best Available Control Technology to
Improve PM—10 Air Quality” (1994 BACM Plan).
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EPA Region 9 (December 5, 2000). On
January 5, 2001, EPA issued a “finding
of nonsubmittal” for failure to submit
the required PM-10 plans. See 66 FR
1046. This finding was made effective
December 20, 2000, and began an 18-
month “clock” for mandatory
application of sanctions and a 2-year
clock for promulgation of a Federal
Implementation Plan (FIP) in
accordance with CAA section 179. Id.
Under the sanctions clock, mandatory
sanctions (i.e., tighter offset ratios for
new and modified major sources and,
six months later, highway funding
restrictions) would be imposed unless
and until EPA found the State had made
a “complete” submittal of a plan
addressing the applicable PM-10
requirements for the Las Vegas Valley.
See id. at 1047 (citing 40 CFR 52.31 and
CAA section 179). Under the FIP clock,
EPA was to promulgate a FIP in place
of a SIP unless and until EPA approved
a SIP for the area.® CAA section
110(c)(1).

B. Serious Area Plan for the Las Vegas
Area

Following EPA’s proposed
disapproval of the 1997 PM—-10 Plan, the
County began revising its fugitive dust
control measures. On June 22, 2000, the
County adopted dust controls for open
areas and vacant lots (Section 90), dust
controls for unpaved roads (Section 91),
dust controls for unpaved parking lots
(Section 92), dust controls for paved
roads and street sweepers (Section 93),
and dust controls for construction
activities (Section 94 and Construction
Activities Notebook Including Section
94 Handbook).” On November 16, 2000,
the County revised Section 0 governing
regulatory definitions to include a
number of definitions related to fugitive
dust control measures. These rules
provide the backbone for the Clark
County Serious Area Plan, which was
adopted by the Clark County Board of
Commissioners on June 19, 2001.8 The

6 While the FIP Clock expired in December 2002,
EPA pursued review and approval of the SIP
submitted in 2001 rather than preparation of a FIP.
Today’s approval removes the obigation to prepare
a FIP for the area.

7 These new fugitive dust rules generally
supplement the existing PM—10 measures
previously approved into the SIP in 1981 and 1982.
The two exceptions are: (1) Section 17 (“Permission
to Disturb Topsoil”), which is being removed from
the SIP by this action and replaced with the new
Sections 90 through 94; and (2) the definitions in
sections 1.35 (“Fugitive Dust”) and 1.64 (“Off-road
Vehicle”’), which are being replaced by the new
definitions in Sections 0.70 and 0.114, respectively.

8In 2001, the Clark County Department of Air
Quality Management (DAQM) was created to
handle both the permitting and enforcement
functions of the Clark County Health District along
with the planning functions previously managed by

Nevada Division of Environmental
Protection submitted Sections 90
through 94 and Section 0, along with
the June 19, 2001, Plan to EPA on July
25, 2001.9 On January 11, 2002, we
determined the conformity budgets in
the Plan were adequate (67 FR 1461)
and on January 22, 2003, we proposed
approval of the Plan and the associated
rules (68 FR 2954). The Technical
Support Document associated with our
proposed approval is available on EPA’s
Web site.

The Plan supports the County’s
strategy of focusing controls on sources
of fugitive dust. The Plan includes a
detailed inventory of PM—10 emissions
in the nonattainment area and uses
modeling and monitoring data to
determine the effect these emissions
have on ambient concentrations and to
identify the significant contributors to
violations in the area. The Plan and
PM-10 monitoring data show the area
met and continues to meet the annual
PM-10 standard but was not able to
meet the 24-hour standard by the
statutory deadline of December 31,
2001. The Plan further demonstrates
that the County has adopted control
measures meeting the CAA
requirements for BACM and MSM and
that implementation of these measures
will result in reductions in the
inventory of emissions to levels that
ensure the area will attain the 24-hour
standard by the extended attainment
date of December 31, 2006. The Plan
also includes demonstrations of
reasonable further progress between
now and the 2006 attainment deadline,
a demonstration of the need for an
extension, a description of contingency
measures and enforceable commitments,
and motor vehicle emissions budgets for
ensuring transportation projects
conform to the Plan.

We received comments on several
aspects of the Plan and our responses to
these comments are provided in a
separate document. See Response to
Comments Document (April 2004).
While the comments led us to look more
carefully at certain demonstrations and,
in some cases, request additional
information from the County, we have
not changed our conclusions from the

the Clark County Department of Comprehensive
Planning. Because of the shifting organization of the
local air agencies, we refer generally to the
“County” for both the new DAQM and its
predecessor agencies.

90n October 24, 2002, the State submitted
revised versions of Sections 90 through 93, dated
November 20, 2001, to replace the November 16,
2000 versions included with the Plan submittal. In
addition, on November 19, 2002, the State
submitted amendments to the Plan regarding SIP
commitment deadlines and adoption of local
ordinances.

proposal that the rules and Plan comply
with the requirements of the Act and
reasonably support the County’s
demonstration of attainment.

IV. Other Related Action in the Las
Vegas Area

In addition to working on this PM-10
Plan and the associated fugitive dust
rulemakings, the County is in the
process of updating air control
requirements on several other fronts.
The County has revised its stationary
source permitting regulations for new
and modified sources in Sections 12, 58
and 59 (and portions of Section 0).
These regulations will ensure that new
and modified major sources of PM-10
and other nonattainment criteria
pollutants will be subject to offset and
control requirements. In addition EPA is
in the final stages of reviewing the Las
Vegas carbon monoxide (CO) attainment
plan. EPA proposed approval of this
plan, which includes inspection and
maintenance and gasoline and
transportation control measure
provisions, on January 28, 2003 (68 FR
4141). These actions may provide
incidental PM-10 benefits for the area
and will be reviewed to ensure
consistency with today’s action.

V. Final Actions

With this final action, we are
incorporating by reference the following
portions of the Clark County Serious
Area Plan for the Las Vegas Planning
Area, adopted June 19, 2001, with
amendments adopted November 19,
2002, into the Nevada SIP:

(1) The demonstration in Chapter 4
and Appendices G and ] that the Plan
provides for implementation of BACM
as required under CAA section
189(b)(1)(B).

(2) The baseline and projected
emissions inventories provided in
Chapter 3 and Appendices B through E
and L as required under CAA section
172(c)(3).

(3) The demonstration in Chapters 5
and 7 of attainment of the annual
standard by the CAA deadline of
December 31, 2001 and that attainment
of the 24-hour standard by December 31,
2001 is impracticable as required under
CAA section 189(b)(1)(A).

(4) The demonstration in Chapter 7
and Appendix A that attainment of the
24-hour standard will occur by the most
expeditious alternative date practicable,
in this case, December 31, 2006, as
required under CAA sections
189(b)(1)(A) and 188(e).

(5) The demonstration in Chapter 6
that the Plan includes MSM as required
under CAA section 188(e).
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(6) The demonstration in Chapter 4
that major sources of PM—10 precursors
such as nitrogen oxides and sulfur
dioxide do not significantly contribute
to violations of the PM-10 standards as
required under CAA section 189(e).

(7) The demonstration in Chapter 5
and Appendix M that the Plan provides
for reasonable further progress and
quantitative milestones as required
under CAA sections 189(c) and
172(c)(2).

(8) The contingency measures in
Chapter 4 as required under CAA
section 172(c)(9).

We are also approving the following
transportation conformity motor vehicle
emissions budgets in Appendix N 10 as
required under CAA section 176(c):

Motor vehicle
emissions budget
(tons PM-10 per day)

Year

2001 e 201.75
2003 ..o, 155.77
2006 ....ccoocvriienee 141.41

Finally, today’s final approval
includes additions to and removals from
the SIP of specific local measures as
follows:

(1) We are approving into the SIP
Clark County Sections 90, 91, 92 and 93,
adopted on November 20, 2001, which
supersede earlier versions submitted in
Appendix G of the Plan.

(2) We are approving the following
portions of Section 0, adopted on
November 16, 2000, into the SIP: 11
Section 0.25 ‘“‘Best Management

Practices”
Section 0.33 ““Commercial and
Residential Construction”
Section 0.36 “‘Construction Activity”
Section 0.37 ““Control Measure”
Section 0.43 “Disturbed Surface Area”

Section 0.45 ‘“‘Dust Palliative”
Section 0.46 ‘“‘Dust Suppressant”
Section 0.47 ‘“Easement”
Section 0.48 ‘““Easement Holder”
Section 0.51 “Emergency”’

Section 0.58 “EPA or Administrator”

Section 0.65 ‘““Flood Control
Construction”

Section 0.70 “Fugitive Dust”

Section 0.81 ‘‘Hearing Officer”

Section 0.84 ‘““Highway Construction”

Section 0.110 ‘““Nonroad Easement”

10EPA notified Clark County that the motor
vehicle emissions budgets were adequate by letter
from Jack Broadbent, EPA, to Allen Biaggi, Nevada
Division of Environmental Protection, November 9,
2001. Public notice of EPA’s adequacy
determination was provided on January 11, 2002
(67 FR 1461).

11 Clark County included all of Section 0 in
Appendix G of the Plan. In this action, we are
approving only definitions relevant to Sections 90
through 94.

Section 0.111 “Normal Farm Cultural
Practice”
Section 0.114
Section 0.117
Lots”
Section 0.120
Operator”
Section 0.127
Section 0.132
Area”
Section 0.133
Section 0.140
Section 0.141
Section 0.147

“Offroad Vehicle”
“Open Areas and Vacant

“Owner and/or

“Pave”
“PM-10 Nonattainment

“PM-10"

“Public Road”
“Reclaimed Water”
“Road Easement”

Section 0.162 “Trench”
Section 0.164 ‘““Unpaved Parking Lot”
Section 0.166 ‘““Vacant Lot”

(3) We are approving into the SIP the
commitments contained in Chapter 4,
section 4.8.

(4) We are approving into the SIP
Clark County Section 94, adopted on
November 16, 2000, along with the
associated August 24, 2000,
“Construction Activities Notebook
including the Section 94 Handbook”
(Appendix G).

(5) We are removing from the SIP
Clark County Section 17 ‘“Permission to
Disturb Topsoil” and Sections 1.35
(defining “Fugitive Dust”) and 1.64
(defining “Off-road Vehicle”) because
these sections are replaced by the
overlapping provisions in Sections 0
and 90 through 94 being approved
today.

VI. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 32111,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104-4).

This rule also does not have tribal
implications because it will not have a

substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state plan and rules
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.



Federal Register/Vol. 69, No. 111/ Wednesday, June 9, 2004 /Rules and Regulations

32277

This action is not a ““‘major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 9, 2004.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Particulate matter, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 3, 2004.
Wayne Nastri,
Regional Administrator, Region IX.
m Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52

continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart DD—Nevada

m 2. Section 52.1470 is amended by
adding paragraphs (c)(16)(viii)(B),
(c)(24)(iv)(B), and (c)(42) to (c)(44) to
read as follows:

§52.1470 Identification of plan.
* * * * *

(C) * x %

(16) L

(viii) * * *

(B) Previously approved on August
27,1981 at (c)(16)(viii) and now deleted
Section 17, Rules 17.1-17.8.

* * * * *

(24) * *x %

(iv) * % %

(B) Previously approved on June 18,
1982 at (c)(24)(iv) and now deleted
Section 17, Rules 17.2.1 and 17.6.1.

* * * * *

(42) The following plan was
submitted on July 23, 2001, by the
Governor’s designee.

(i) Incorporation by reference.

(A) Clark County Department of Air
Quality Management.

(1) PM-10 State Implementation Plan
for Clark County including: Chapter 3,

Chapter 4 (excluding pages 4-125 and
4-126), Chapters 5 through 7,
Appendices A through E, Appendix G
(excluding pages 90—1 through 90-10,
91-1 through 91-9, 92—1 through 92-7,
93—1 through 93-8, and the following
paragraphs of pages 0—1 through 0—46:
0.1-0.24, 0.26-0.32, 0.34, 0.35, 0.38—
0.42, 0.44, 0.49, 0.50, 0.52-0.57, 0.59—-
0.64, 0.66-0.69, 0.71-0.80, 0.82, 0.83,
0.85-0.109, 0.112, 0.113, 0.115, 0.116,
0.118, 0.119, 0.121-0.126, 0.128-0.131,
0.134-0.139, 0.142-0.146, 0.148-0.161,
0.163, 0.165, and 0.167-0.172),
Appendix J, and Appendices L through
N adopted on June 19, 2001.

(43) The following regulations were
submitted on October 24, 2002, by the
Governor’s designee.

(i) Incorporation by reference.

(A) Clark County Department of Air
Quality Management.

(1) Sections 90, 91, 92 and 93 adopted
on November 20, 2001.

(44) The following plan amendments
were submitted on November 19, 2002,
by the Governor’s designee.

(i) Incorporation by reference.

(A) Clark County Department of Air
Quality Management.

(1) Pages 4-125 and 4—126 and
Appendix R adopted on November 19,
2002.

* * * * *
[FR Doc. 04-12918 Filed 6—-8—04; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[VA149-5076a; FRL-7671-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Virginia; VOC
Emission Standards for Solvent Metal
Cleaning Operations in the
Metropolitan Washington, DC Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the
Commonwealth of Virginia State
Implementation Plan (SIP). The revision
establishes regulations for the control of
volatile organic compound (VOC)
emissions from solvent metal cleaning
operations in the Northern Virginia
portion of the Metropolitan Washington,
D.C. Ozone Nonattainment Area
(Northern Virginia Area). EPA is
approving this revision to the
Commonwealth of Virginia SIP in

accordance with the requirements of the
Clean Air Act (CAA).

DATES: This rule is effective on August
9, 2004 without further notice, unless
EPA receives adverse written comment
by July 9, 2004. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by VA149-5076 by one of the
following methods:

A. Federal eRulemaking Portal: http:/
/www.regulations.gov. Follow the on-
line instructions for submitting
comments.

B. E-mail: morris.makeba@epa.gov.

C. Mail: Makeba Morris, Chief, Air
Quality Planning Branch Name,
Mailcode 3AP21, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. VA149-5076. EPA’s
policy is that all comments received
will be included in the public docket
without change, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through regulations.gov or e-
mail. The Federal regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.
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Copies of the documents relevant to
this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103, and
the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Ellen Wentworth, (215) 814-2034, or by
e-mail at wentworth.ellen@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On January 24, 2003 (68 FR 3410),
EPA issued a determination that the
Metropolitan Washington, DC ozone
nonattainment area (DC Area) failed to
attain the ozone standard by the
statutory date of November 15, 1999,
and reclassified the area from ““serious”
to “severe” for one-hour ozone. As a
severe nonattainment area, the DC Area
must now meet the requirements of
section 182(d) of the CAA, and attain
the one-hour ozone standard by
November 15, 2005. As a result of the
reclassification to severe nonattainment,
the States that comprise the DC Area
(Maryland, Virginia, and the District of
Columbia) must implement additional
control measures and submit SIP
revisions for post-1999 Rate of Progress
Plans, revisions to Contingency Plans,
and revisions to the Attainment
Demonstration.

As part of Virginia’s strategy to meet
its portion of emission reductions keyed
to the post-1999 ROPs, the 2005
attainment demonstration, and/or the
contingency plan, the State adopted
new measures to control volatile organic
compound (VOC) emissions from four
additional source categories, including a
regulation to control emissions from
solvent metal cleaning operations.

On February 23, 2004, the
Commonwealth of Virginia submitted a
formal revision to its SIP. The SIP
revision consists of four new regulations
to 9 VAC 5, Chapter 40, amendments to
one existing article of 9 VAC 5, Chapter
40, and amendments to one article of 9
VAC Chapter 20.

The new regulations are: (1) 9 VAC 5
Chapter 40, New Article 42—“Emission
Standards for Portable Fuel Container
Spillage in the Northern Virginia
Volatile Organic Compound Emissions
Control Area” (“Rule 4-42"’)—(9 VAC
5-40-5700 to 9 VAC 5-40-5770).

(2) 9 VAC 5, Chapter 40, New Article
47—"“Emission Standards for Solvent
Metal Cleaning Operations in the
Northern Virginia Volatile Organic
Compound Emissions Control Area”

(“Rule 4-47")—(9 VAC 5-40-6820 to 9
VAC 5-40-6970).

(3) 9 VAC 5, Chapter 40, New Article
48—"Emission Standards for Mobile
Equipment Repair and Refinishing
Operations in the Northern Virginia
Volatile Organic Compound Emission
Control Area” (“Rule 4-48")—(9 VAC
5-40-6970 to 9 VAC 5-40-7110).

(4) 9 VAC 5, Chapter 40—New Article
49—"“Emission Standards for
Architectural and Industrial
Maintenance Coatings in the Northern
Virginia Volatile Organic Compound
Emissions Control Area” (“Rule 4—
49”)—(9 VAC 5-40-7120 to 9 VAC 5—
40-7230).

The February 23, 2004, submittal also
included amendments to 9 VAC 5-20—
21, “Documents incorporated by
reference,” to incorporate by reference
additional test methods and procedures
needed for Rule 4—42 or Rule 4—49, and,
also amendments to section 9 VAC 5—
40-3260 of Article 24, “Emission
Standards for Solvent Metal Cleaning
Operations Using Non-Halogenated
Solvents” (“Rule 4-24").

This action concerns only Rule 4-47
of the February 23, 2004 SIP revision.
The other portions of the February 23,
2004 SIP revision submittal will be the
subject of separate rulemaking actions,
these include the new rules: Rule 4—42,
Rule 4-48, and, Rule 4-49, the
amendment to 9 VAC 5-40-3260, and
all of the other amendments and
additions to 9 VAC 5-20-21.

II. Summary of SIP Revision

The standards and requirements
contained in Virginia’s solvent metal
cleaning regulation are based on the
Ozone Transport Commission (OTC)
model rule. The OTC developed control
measures into model rules for a number
of source categories and estimated
emission reduction benefits from
implementing those model rules. On
February 23, 2004, the Virginia
Department of Environmental Quality
(VADEQ) submitted a formal revision to
its SIP. The SIP revision consists of VOC
emission standards for solvent metal
cleaning operations in the Northern
Virginia counties of Arlington, Fairfax,
Loudoun, Prince William, and Stafford,
and the cities of Alexandria, Fairfax,
Falls Church, Manassas, and Manassas
Park. Affected persons must comply
with the provisions of this regulation by
January 1, 2005.

The Virginia solvent metal cleaning
rule (Emission Standards for Solvent
Metal Cleaning Operations in the
Northern Virginia Volatile Organic
Compound Emissions Control Area—
Rule 4-47, applies to each solvent metal
cleaning operation, including, but not

limited to, cold or vapor degreasing at
service stations, motor vehicle repair
shops, automobile dealerships, machine
shops, and any other metal refinishing,
cleaning, repair, or fabrication facility,
in the Northern Virginia counties of
Arlington, Fairfax, Loudoun, Prince
William, and Stafford, and the cities of
Alexandria, Fairfax, Falls Church,
Manassas, and Manassas Park. Certain
provisions of this regulation also apply
to sellers of solvents for use in cold
cleaning machines. The regulation
establishes hardware and operating
requirements, and alternative
compliance options for vapor cleaning
machines used to clean metal parts.
These requirements are based on the
Federal maximum achievable control
technology (MACT) standards for
chlorinated solvent vapor degreasers.
The requirements implement higher
levels of technology than required under
most existing State requirements, based
on EPA’s Control Technique Guidelines
(CTG). The rule also affects cold
cleaning machines that process metal
parts and that contain more than one
liter of VOCs. The regulation defines
applicability, compliance, notification,
monitoring, recordkeeping, and
reporting requirements similar to the
OTC model rule.

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
That are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
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prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal
counterparts. * * *” The opinion
concludes that “[r]egarding § 10.1-1198,
therefore, documents or other
information needed for civil or criminal
enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a State agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘“‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a State
audit privilege and immunity law can
affect only State enforcement and
cannot have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
Clean Air Act, including, for example,
sections 113, 167, 205, 211 or 213, to
enforce the requirements or prohibitions
of the State plan, independently of any
State enforcement effort. In addition,
citizen enforcement under section 304

of the Clean Air Act is likewise
unaffected by this, or any, State audit
privilege or immunity law.

IV. Final Action

EPA is approving a revision to the
Commonwealth of Virginia SIP to
establish regulations for the control of
VOC emissions from solvent cleaning
operations in the Northern Virginia
ozone nonattainment area, which was
submitted on February 23, 2004.
Implementation of this VOC control
measure will strengthen the Virginia
SIP, and result in emission reductions
that will assist the DC area in meeting
the additional requirements associated
with its reclassification as a severe
nonattainment area for one-hour ozone.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment [as appropriate, insert
language explaining why we anticipate
no adverse comment]. However, in the
“Proposed Rules” section of today’s
Federal Register, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision if
adverse comments are filed. This rule
will be effective on August 9, 2004,
without further notice unless EPA
receives adverse comment by July 9,
2004. If EPA receives adverse comment,
EPA will publish a timely withdrawal in
the Federal Register informing the
public that the rule will not take effect.
EPA will address all public comments
in a subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional

requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
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Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 9, 2004.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action,
approving the Commonwealth of
Virginia’s regulation to control emission
from solvent metal cleaning operations
in the Northern Virginia area, may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Ozone, Reporting and

recordkeeping requirements, Volatile
organic compounds.

Dated: May 27, 2004.
James W. Newsom,
Acting Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(c) is amended by adding entries under
chapter 40 to read as follows:

§52.2420 Identification of plan.

* * * * *

(c) EPA approved regulations.

EPA-APPROVED REGULATIONS IN THE VIRGINIA SIP

State citation (9 VAC 5) Title/subject S'{iavtg g;ftzc- EPA approval date (Eféfrlﬁ g?g?g
citation)
Chapter 4*0 ......................... I;xisting Stationary S;urces : ) * .
Part Il Err:ission Standards * * : ' ’ *
Article 47* ____________________________ I;mission Standards f;r Solvent Metal Clea:ning Operations in tr:e Northern Virginia \;olatile Organic Com;ound

Emissions Control Area (Rule 4-47)

5-40-6820 .......cceeiriiiieinnns APPHICADINILY ...ooeieiiiiiie 3/24/04 ...... 6/09/04 [Insert Federal ...
Register page citation].

5-40-6830 .....ccoeeruverienen. Definitions ......coociiiiiiiii 3/24/04 ...... 6/9/04 [Insert Federal Reg- ......ccocevvreennene
ister page citation].

5-40-6840 .......coeereerieen. Standards for volatile organic compounds ................... 3/24/04 ...... 6/9/04 [Insert Federal Reg- ......cccceevrueennnne
ister page citation].

5-40-6850 .......cceervvriennn. Standard for visible emissions ...........cccceceniiiiiniiniens 3/24/04 ...... 6/9/04 [Insert Federal Reg-
ister page citation].

5-40-6860 .........cocevrvenen. Standard for fugitive dust/emissions ..........c.ccccceveneenns 3/24/04 ...... 6/9/04 [Insert Federal Reg- ......ccocceevvreennnne
ister page citation].

5-40-6890 .....ccceerieeieannn. COoMPHANCE .....eeiiiiiiiee s 3/24/04 ...... 6/9/04 [Insert Federal Reg-  ...cccoocevvvveiieens
ister page citation].

5-40-6900 ......cceererrieannn. Compliance schedules ...........ccoccviiiiiieiiieniienee s 3/24/04 ...... 6/9/04 [Insert Federal Reg-  ...cccooevviveiieens
ister page citation].

5-40-6910 ..covvveeriieieenen. Test methods and procedures ..........ccccevveveieeriieenieens 3/24/04 ...... 6/9/04 [Insert Federal Reg-  ...ccccooevviveiieeis

ister page citation].
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EPA-APPROVED REGULATIONS IN THE VIRGINIA SIP—Continued
State effec- Explanation
State citation (9 VAC 5) Title/subject : EPA approval date (former SIP
tive date P
citation)
5-40-6920 .......coervvriennn. MONItOFING ..o 3/24/04 ...... 6/9/04 [Insert Federal Reg- ....cccoovvcvreenenns
ister page citation].
5-40-6930 .......ccoeveviienen. Notification, records and reporting ..........ccccceevveeerenen. 3/24/04 ...... 6/9/04 [Insert Federal Reg- ....ccccceevveeeens
ister page citation].
5-40-6940 .....ccoeerieren. Registration .........ccooiiiiiiii 3/24/04 ...... 6/9/04 [Insert Federal Reg- .....cccovvvvveenens
ister page citation].
5-40-6950 .....ccceerirrieennn. Facility and control equipment maintenance or mal- 3/24/04 ...... 6/9/04 [Insert Federal Reg-  ....ccoooevviveiieenns
function. ister page citation].
5-40-6960 .........covverenen. Permits ..o, 3/24/04 ...... 6/9/04 [Insert Federal Reg- .........ccccceueeee
ister page citation].

[FR Doc. 04-12926 Filed 6-8—04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2004-0169; FRL-7362-4]
Indoxacarb; Tolerances for Residues;
Technical Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; technical correction.

SUMMARY: EPA, in making amendments
to this section, has identified
typographical errors in the chemical
name of indoxacarb throughout this
section. This document is being issued
to correct these typographical errors.
DATES: This final rule is effective on
June 9, 2004.

ADDRESSES: EPA has established a
docket for this action under docket ID
number OPP-2004-0169. All
documents in the docket are listed in
the EDOCKET index at http://
www.epa.gov/edocket/. Although listed
in the index, some information is not
publicly available, i.e., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,

Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT: Ann
Hanger, Registration Division (7505C),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 306—0395; e-mail address:
hanger.ann@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111), e.g.,
Agricultural workers; Greenhouse,
nursery, and floriculture workers;
Farmers.

¢ Animal production (NAICS 112),
e.g., Cattle ranchers and farmers, Dairy
cattle farmers, Livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., Agricultural workers; Farmers;
Greenhouse, nursery, and floriculture
workers; Ranchers; Pesticide
applicators.

¢ Pesticide manufacturing (NAICS
32532), e.g., Agricultural workers;
Commercial applicators; Farmers;
Greenhouse, nursery, and floriculture
workers; Residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to

assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of This Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available on E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Why Is this Correction Issued as a
Final Rule?

Section 553 of the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(B), provides that, when an
Agency for good cause finds that notice
and public procedure are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a final
rule without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for making this technical correction
final without prior proposal and
opportunity for comment, because EPA
is merely inserting language that was
inadvertently omitted from the
previously published final rule. EPA
finds that this constitutes good cause
under 5 U.S.C. 553(b)(B).
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IIL. Do Any of the Statutory and
Executive Order Reviews Apply to this
Action?

This final rule is a technical
correction. It does not otherwise impose
or amend any requirements. As such,
this action is not a ““significant
regulatory action” under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993), and is therefore not
subject to review by OMB.

Because this action is not
economically significant as defined by
section 3(f) of Executive Order 12866,
this action is not subject to Executive
Order 13045, entitled Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997).

This rule does not contain any new
information collection requirements that
require review or approval by OMB
pursuant to PRA.

Since the Agency has made a “good
cause” finding that this action is not
subject to notice and comment
requirements under the APA or any
other statute (see Unit II.), this action is
not subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (RFA) (5 U.S.C. 601 et seq.), or to
sections 202 and 205 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4).

In addition, this action does not
significantly or uniquely affect small
governments or impose a significant
intergovernmental mandate, as
described in sections 203 and 204 of
UMRA. This rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Similarly, this rule will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000).

This action does not involve any
technical standards that require the
Agency’s consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

This rule is not subject to Executive
Order 13211, entitled Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001), because this action is not a
significant regulatory action under
Executive Order 12866.

This action will not result in
environmental justice related issues and
does not therefore, require special
consideration under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

IV. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 27, 2004.

Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR part 180 is corrected
as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Section 180.564 is amended by
revising paragraphs (a)(1) introductory
text, (a)(2) introductory text, and (b)
introductory text to read as follows:

§180.564 Indoxacarb; tolerances for
residues.
a] * * *

(1) Tolerances are established for the
combined residues of the insecticide
indoxacarb, (S)-methyl 7-chloro-2,5-
dihydro-2-[[(methoxycarbonyl)[4-
(trifluoromethoxy)phenyl]

amino]carbonyllindeno(1,2-
el[1,3,4]oxadiazine-4a(3H)-carboxylate,
and its R-enantimomer, (R)-methyl 7-
chloro-2,5-dihydro-2-
[[(methoxycarbonyl)[4-
(trifluoromethoxy)phenyllamino]
carbonyl]indenol[1,2-e][1,3,4]oxadiazine-
4a(3H)-carboxylate, in or on the
following raw agricultural commodities:
* * * * *

(2) Time-limited tolerances are
established for combined residues of
indoxacarb, (S)-methyl 7-chloro-2,5-
dihydro-2-[[(methoxycarbonyl) [4-
(trifluoromethoxy) phenyl]lamino]
carbonyl] indeno[1,2-
el[1,3,4]oxadiazine-4a(3H)-carboxylate,
and its R-enantiomer, (R)-methyl 7-
chloro- 2,5-dihydro-2-
[[(methoxycarbonyl)[4-
(trifluoromethoxy) phenyllamino]
carbonyllindeno[1,2-¢€]
[1,3,4]oxadiazine-4a(3H)- carboxylate, in
connection with use of the pesticide
under FIFRA section 5 experimental use
permit granted by EPA. The tolerances
are specified in the following table, and
will expire and are revoked on the dates
specified.

* * * * *

(b) Time-limited tolerances are
established for the residues of
indoxacarb, (S)-methyl 7-chloro-2,5-
dihydro-2-[[(methoxycarbonyl)[4-
(trifluoromethoxy)phenyl]
amino]carbonyllindeno [1,2-
el[1,3,4]oxadiazine-4a(3H)-carboxylate,
and its R-enantiomer, (R)-methyl 7-
chloro-2,5-dihydro-2-
[[(methoxycarbonyl)[4-
(trifluoromethoxy)phenyl]
amino]carbonyllindeno[1,2-
el[1,3,4]oxadiazine-4a(3H)-carboxylate,
in connection with use of the pesticide
under section 18 emergency exemptions
granted by EPA. The tolerances are
specified in the following table, and will
expire and are revoked on the dates
specified.

* * * * *
[FR Doc. 04-12912 Filed 6—-8—-04; 8:45 am]|
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[FCC 04-107; MM Docket No. 99-240; RM—
9503]

Radio Broadcasting Services;
Albemarle and Indian Trail, NC

AGENCY: Federal Communications
Commission.

ACTION: Final rule; application for
review.
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SUMMARY: This Memorandum Opinion
and Order affirms action in a Report
and Order 66 FR 39119 (July 27, 2001),
that reallotted FM broadcast Channel
265A from Albemarle, North Carolina,
to Indian Trail, North Carolina, thus
providing Indian Trail with its first local
aural transmission service.
Susquehanna Radio Corp., the licensee
of Station WABZ(FM), Channel 265A,
Albemarle, North Carolina, had
requested this reallotment. The Report
and Order modified Station WABZ'’s
license to specify operation on Channel
265A at Indian Trail. This document
denies an application for review of that
Report and Order, filed by Monroe
Broadcasting Company, Inc., licensee of
Station WIXE(AM), Monroe, North
Carolina.

DATES: Effective June 9, 2004.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order in
MM Docket No. 99-240, adopted April
28, 2004 and released May 20, 2004.
The full text of this Commission
decision is available for inspection and
copying during normal business hours
in the FCC’s Reference Information
Center at Portals II, CY—A257, 445 12th
Street, SW., Washington, DC. This
document may also be purchased from
the Commission’s duplicating
contractors, Qualex International,
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554,
telephone 202-863-2893, facsimile
202—863—2898, or via e-mail
qualexint@aol.com. This document is
not subject to the Congressional Review
Act.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04—13037 Filed 6—8—04; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[FCC 04-116; MM Docket No. 89-120]

Radio Broadcasting Services; Cuba,
Eldon, Lake Ozark, Northwye, and
Waynesville, MO

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration, dismissed.

SUMMARY: The Commission dismissed a
petition for reconsideration filed by
Lake Broadcasting, the former licensee,
inter alia, of Station KBMX(FM), Eldon,
Missouri. The Commission held that the
petition for reconsideration, seeking to
upgrade the class of the Eldon station,
was moot because the revocation of its
license had become final and because a
federal appellate court ruled that no
new proceedings regarding the
revocation were warranted. See 67 FR
21182 (April 30, 2002).

DATES: Effective June 9, 2004.

FOR FURTHER INFORMATION CONTACT:
Andrew J. Rhodes, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order in
MM Docket No. 89-120, adopted May
20, 2004, and released May 26, 2004.
The full text of this Commission
decision is available for inspection and
copying during normal business hours
in the FCC’s Reference Information
Center at Portals I, CY-A257, 445 12th
Street, SW., Washington, DC. This
document may also be purchased from
the Commission’s duplicating
contractors, Qualex International,
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554,
telephone 202-863-2893, facsimile
202-863-2898, or via e-mail
qualexint@aol.com. This document is
not subject to the Congressional Review
Act.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04-13038 Filed 6—8-04; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031124287-4060-02; 1.D.
060304C]

Fisheries of the Exclusive Economic
Zone Off Alaska; Yellowfin Sole in the
Bering Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMF'S is prohibiting directed
fishing for yellowfin sole in the Bering
Sea and Aleutian Islands management
area (BSAI). This action is necessary to

prevent exceeding the 2004 total
allowable catch (TAC) of yellowfin sole
in the BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.L.t.), June 04, 2004, until 2400
hrs, A.L.t., December 31, 2004.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586—-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2004 TAC specified for yellowfin
sole in the BSAI is 73,164 metric tons
(mt) as established by the 2004 harvest
specifications for groundfish of the
BSAI (69 FR 9242, February 27, 2004).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2004 TAC specified
for yellowfin sole will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 72,164 mt, and is setting
aside the remaining 1,000 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for yellowfin sole in the
BSAL

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such a requirement
is impracticable and contrary to the
public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the yellowfin sole
fishery in the BSAIL

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
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prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: June 3, 2004.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04—13034 Filed 6—4—04; 2:55 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031124287-4060-02; I.D.
060104A]

Fisheries of the Exclusive Economic
Zone Off Alaska; “Other Flatfish” in
the Bering Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for “other flatfish” in the Bering
Sea and Aleutian Islands management
area (BSAI). This action is necessary to
prevent exceeding the 2004 total
allowable catch (TAC) of “other flatfish”
specified for the BSAIL

DATES: Effective 1200 hrs, Alaska local
time (A.Lt.), June 4, 2004, until 2400
hrs, A.L.t.,, December 31, 2004.

FOR FURTHER INFORMATION CONTACT: ]OSh
Keaton, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2004 TAC specified for “other
flatfish” in the BSAI is 2,775 metric tons
(mt) as established by the 2004 harvest
specifications for groundfish of the
BSAI (69 FR 9242, February 27, 2004).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2004 TAC specified
for “other flatfish”” will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 2,600 mt, and is setting
aside the remaining 175 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for “other flatfish” in
the BSAL

“Other flatfish” includes all flatfish
species, except for halibut (a prohibited
species), flathead sole, Greenland
turbot, rock sole, yellowfin sole,
arrowtooth flounder and Alaska plaice.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such a requirement
is impracticable and contrary to the
public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the “other flatfish”
fishery in the BSAIL

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: June 3, 2004.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04-13033 Filed 6—4-04; 2:55 pm]
BILLING CODE 3510-22-S
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Federal Register
Vol. 69, No. 111

Wednesday, June 9, 2004

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NE-37—-AD]
RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Deutschland Ltd. & Co KG, Model Tay
611-8, 620-15, 650-15, and 651-54
Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) for Rolls-Royce
Deutschland Ltd. & Co KG (RRD)
(formerly Rolls-Royce plc) Model Tay
611-8, 620-15, 650—15, and 651-54
turbofan engines, with low pressure (LP)
fuel tube, part number (P/N) JR33021A,
installed. That AD currently requires
initial and repetitive inspections of the
LP fuel tubes. This proposed AD would
require the same inspections and adds
a requirement to replace the fuel tube
with a new design tube, as mandatory
terminating action to the repetitive
inspections. This proposed AD results
from the manufacturer introducing a
new design fuel tube, which eliminates
the unsafe condition. We are proposing
this AD to prevent a dual-engine
flameout due to fuel exhaustion, which
could lead to forced landing and
possible damage to the airplane.

DATES: We must receive any comments
on this proposed AD by August 9, 2004.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

¢ By mail: Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2002—-NE—~
37—-AD, 12 New England Executive Park,
Burlington, MA 01803-5299.

e By fax: (781) 238-7055.

e By e-mail: 9-ane-
adcomment@faa.gov

You can get the service information
identified in this proposed AD from
Rolls-Royce Deutschland Ltd. & Co KG,
Eschenweg 11, D-15827 DAHLEWITZ,
Germany; telephone 49 (0) 33-7086—
1768; fax 49 (0) 33—-7086—-3356.

You may examine the AD docket at
the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Jason Yang, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone 781-238-7747; fax
781-238-7199.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
2002-NE-37-AD" in the subject line of
your comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it; we will date-
stamp your postcard and mail it back to
you. We specifically invite comments
on the overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. If a person contacts us
verbally, and that contact relates to a
substantive part of this proposed AD,
we will summarize the contact and
place the summary in the docket. We
will consider all comments received by
the closing date and may amend the
proposed AD in light of those
comments.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You may get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the AD Docket

You may examine the AD Docket
(including any comments and service
information), by appointment, between
8:00 a.m. and 4:30 p.m., Monday

through Friday, except Federal holidays.
See ADDRESSES for the location.

Discussion

On March 4, 2003, the FAA issued AD
2003-05-04, Amendment 39—13080 (68
FR 11467, March 11, 2003). That AD
requires:

¢ An initial inspection of LP fuel
tube, P/N JR33021A, for fretting before
further flight for Tay 620—15 and 650—
15 turbofan engines.

¢ An initial inspection of LP fuel
tube, P/N JR33021A, for fretting within
300 hours time-in-service (TIS) or one
month after the effective date of this AD,
whichever occurs first for Tay 611-8
and 651-54 turbofan engines.

e Repetitive inspections for fretting of
the LP fuel tube at intervals not to
exceed 2,000 hours TIS since the last
inspection.

The Luftfhart Bundesamt (LBA),
which is the airworthiness authority for
Germany, notified the FAA that a leak
from the LP fuel tube, P/N JR33021A,
which connects the LP fuel flowmeter to
the high pressure (HP) fuel pump,
resulted in complete fuel exhaustion
and subsequent dual engine flameout.

After AD 2003-05-04 Was Issued

After AD 2003—05—4 was issued, RRD
introduced a new design fuel tube that
has improved routing and an improved
mounting flange at the HP fuel pump
end of the tube. Installation of this fuel
tube is considered terminating action to
the repetitive inspections of the fuel
tube, and eliminates the unsafe
condition.

Relevant Service Information

We have reviewed and approved the
technical contents of the following RRD
service bulletins (SBs):

e SB TAY-73-1593, dated April 23,
2003, that specifies procedures for
inspecting the LP fuel tube, P/N
JR33021A, for fretting on Tay 620-15
and 650—15 turbofan engines.

e SB TAY-73-1553, Revision 2, dated
April 23, 2003, that specifies procedures
for inspecting the LP fuel tube, P/N
JR33021A, for fretting on Tay 611-8 and
651-54 turbofan engines.

e SB TAY 73-1592, dated April 30,
2003, that specifies procedures for
replacing fuel tubes on Tay 620-15, Tay
65015, Tay 611-8, and Tay 651-54
turbofan engines, with a new design fuel
tube.
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The LBA classified these service
bulletins as mandatory and issued AD
No. 2002-358/5, dated November 18,
2003, in order to ensure the
airworthiness of these engines in
Germany.

Bilateral Agreement Information

These engine models are type
certificated in Germany, and are type
certificated for operation in the United
States under the provisions of Section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. In keeping with this bilateral
airworthiness agreement, the LBA has
kept the FAA informed of the situation
described above. We have examined the
findings of the LBA, reviewed all
available information, and determined
that AD action is necessary for products
of this type design that are certificated
for operation in the United States.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design, and we are proposing this
AD. Since the effective date of AD
2003—-05—-04 was March 26, 2003, and
all Tay 611-8, 620—15, 65015, and
651-54 engines should have completed
the initial inspection, this AD would
require:

¢ An initial inspection of the LP fuel
tube for fretting before further flight.

¢ Repetitive inspections for fretting of
the LP fuel tube, within 2,000 hours TIS
after the last inspection.

¢ As mandatory terminating action to
the repetitive inspections, replacement
of fuel tubes with fewer than 4,000
hours TIS on the effective date of the
proposed AD, with a new design fuel
tube, within 10 additional cycles-in-
service or before reaching 4,000 hours
TIS, whichever occurs later.

¢ As mandatory terminating action to
the repetitive inspections, replacement
of fuel tubes with 4,000 hours or more
TIS on the effective date of the proposed
AD, with a new design fuel tube before
June 30, 2005.

The proposed AD would require that
you do the inspections using the service
information described previously.

Costs of Compliance

There are about 1,300 RRD Model Tay
611-8, 620-15, 650-15, and 651-54
turbofan engines of the affected design
in the worldwide fleet. We estimate that
1,206 engines installed on airplanes of
U.S. registry would be affected by this
proposed AD. We also estimate that it

would take about two work hours per
engine to perform the proposed tube
inspection, and two work hours per
engine to perform the proposed tube
replacement. The average labor rate is
$65 per work hour. Required parts
would cost about $1,300 per engine.
Based on these figures, we estimate the
total cost of the proposed AD to U.S.
operators to be $1,720,000.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposal and placed
it in the AD Docket. You may get a copy
of this summary by sending a request to
us at the address listed under
ADDRESSES. Include ““AD Docket No.
2002-NE-37-AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-13080 (68 FR
11467, March 11, 2003) and by adding
a new airworthiness directive, to read as
follows:

Rolls-Royce Deutschland Ltd. & Co KG:

Docket No. 2002—-NE-37—-AD. Supersedes
AD 2003-05-04, Amendment 39-13080.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this
airworthiness directive (AD) action by
August 9, 2004.

Affected ADs

(b) This AD supersedes AD 2003-05-04,
Amendment 39-13080.
Applicability

(c) This AD applies to Rolls-Royce
Deutschland Ltd. & Co KG (RRD) (formerly
Rolls-Royce plc) Model Tay 611-8, 620-15,
650-15, and 651-54 turbofan engines, with
low pressure (LP) fuel tube, part number (P/
N) JR33021A, installed. These engines are
installed on, but not limited to, Fokker F.28
Mark 0100 airplanes, Supplemental Type
Certificate No. SA842SW, Boeing 727
airplanes, and Gulfstream G-IV airplanes.

Unsafe Condition

(d) This AD results from the manufacturer
introducing a new design LP fuel tube which
eliminates the unsafe condition. The actions
specified in this AD are intended to prevent
a dual-engine flameout due to fuel
exhaustion which could lead to forced
landing and possible damage to the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Initial Inspection

(f) Before further flight, for Tay 611-8 and
651-54 turbofan engines with Part 4 of RRD
service bulletin (SB) TAY-73-1194
incorporated, inspect the LP fuel tube for
fretting, and replace as necessary. Use 3.C.1.
through 3.C.13. of the Accomplishment
Instructions of RRD Service Bulletin (SB) No.
TAY-73-1553, Revision 2, dated April 23,
2003.

(g) Before further flight, for Tay 620-15 and
650-15 turbofan engines, inspect the LP fuel
tube for fretting, and replace as necessary.
Use 3.C.1. through 3.C.13. of the
Accomplishment Instructions of RRD SB No.
TAY-73-1593, dated April 23, 2003.

Repetitive Inspections

(h) Thereafter, inspect the LP fuel tube for
fretting, at intervals not to exceed 2,000
hours time-in-service (TIS) since the last
inspection, and replace as necessary. Use
3.C.1. through 3.C.13. of the Accomplishment
Instructions of RRD SBs referenced in
paragraphs (f) and (g) of this AD.

Mandatory Terminating Action

(i) As mandatory terminating action to the
repetitive inspections required by this AD,
replace fuel tube, P/N JR33021, with a fuel
tube P/N that is not listed in this AD.
Information on fuel tube replacement can be
found in RRD SB No. TAY-73-1592, dated
April 30, 2003. Use the following compliance
times:

(1) For fuel tubes with fewer than 4,000
hours TIS on the effective date of this AD,
replace fuel tube within 10 additional cycles-
in-service or before reaching 4,000 hours TIS,
whichever occurs later.
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(2) For fuel tubes with 4,000 or more hours
TIS on the effective date of this AD, replace
fuel tube before June 30, 2005.

Alternative Methods of Compliance

(j) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD, if requested using the procedures found
in 14 CFR 39.19.

Material Incorporated by Reference
(k) None.

Related Information

(1) Luftfhart Bundesamt airworthiness
directive No. 2002-358/5, dated November
18, 2003, and Rolls-Royce Deutschland Ltd.
& Co KG SB No. TAY-73-1592, dated April
30, 2003 also address the subject of this AD.

Issued in Burlington, Massachusetts, on
June 1, 2004.
Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 04—12958 Filed 6—8—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003-NE-23-AD]
RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Corporation (formerly Allison Engine
Company, Allison Gas Turbine
Division, and Detroit Diesel Allison)
(RRC) Models 250-C30R/3, —C30R/3M,
—C47B, and—C47M Turboshaft
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) for RRC models 250—
C30R/3, —-C30R/3M, —C47B, and —C47M
turboshaft engines. That AD currently
requires initial and repetitive electrical
signal inspections of the
hydromechanical unit (HMU) Power
Lever Angle (PLA) potentiometer. This
proposed AD would continue to require
those inspections and would add
replacement of the existing HMU with
a new design HMU as a mandatory
terminating action to the repetitive
inspection requirements. This proposed
AD results from the manufacturer
releasing a redesigned HMU that has a
dual-element potentiometer. We are
proposing this AD to prevent
uncommanded and sudden changes in
engine power.

DATES: We must receive any comments
on this proposed AD by August 9, 2004.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

e By mail: Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2003—NE—
23—AD, 12 New England Executive Park,
Burlington, MA 01803-5299.

e By fax:(781) 238-7055.

e By e-mail: 9-ane-
adcomment@faa.gov.

You may get the service information
referenced in this AD from Rolls-Royce
Corporation, P.O. Box 420, Indianapolis,
IN 46206—0420; telephone (317) 230-
6400; fax (317) 230—4243.

You may examine the AD docket at
the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Khailaa Hosny, Aerospace Engineer,
Chicago Aircraft Certification Office,
FAA, 2300 East Devon Avenue, Des
Plaines, IL 60018—-4696; telephone (847)
294-7134; fax (847) 294-7834.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
2003-NE-23—-AD” in the subject line of
your comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it; we will date-
stamp your postcard and mail it back to
you. We specifically invite comments
on the overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. If a person contacts us
verbally, and that contact relates to a
substantive part of this proposed AD,
we will summarize the contact and
place the summary in the docket. We
will consider all comments received by
the closing date and may amend the
proposed AD in light of those
comments.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You may get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the AD Docket

You may examine the AD Docket
(including any comments and service
information), by appointment, between
8 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays. See
ADDRESSES for the location.

Discussion

On June 19, 2003, we issued AD
2003-13-10, Amendment 39-13210 (68
FR 38590, June 30, 2003). That AD
requires initial and repetitive
inspections of the electrical signal from
the HMU PLA potentiometer. That AD
resulted from an investigation by the
NTSB into uncommanded and sudden
changes in engine power on a Bell 407
helicopter on March 27, 2003. The
NTSB investigation revealed that a
potential undetected failure of the
electrical signal from the PLA
potentiometer, provided by the HMU of
the full-authority digital-electronic
control (FADEC) system, could cause
uncommanded and sudden changes in
engine power.

Actions Since AD 2003-13-10 Was
Issued

The manufacturer has released a new
design HMU that incorporates a dual-
element potentiometer. The dual-
element function lessens the unsafe
condition associated with the single-
element design.

Relevant Service Information

We have reviewed and approved the
technical contents of RRC Service
Bulletins (SBs) CEB A-73-3103,
Revision 4, dated December 2, 2003, and
CEB A-73-6030, Revision 4, dated
December 2, 2003; that describe
procedures for inspecting the PLA
potentiometer signal.

Differences Between This Proposed AD
and the Manufacturer’s Service
Information

Although the combined RRC SB CEB
A-73-3103 (250—C30 engines) and CEB
A-73-6030 (250—-C47 engines), Revision
4, dated December 2, 2003, also
includes CEB A-73-5021 for 250-C40
engines, this AD is not applicable to the
250—C40 engine model because the 250—
C40 engine model is used in twin-
engine applications.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. We are proposing this AD,
which would require:
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¢ An initial inspection of the
electrical signal of the HMU PLA
potentiometer within 300 flight hours
(FH) after the effective date of this AD
and;

e Repetitive inspections every 300 FH
until the single-element HMU is
replaced with the dual-element HMU,
and;

¢ Replacing the single-element HMU
with a dual-element HMU within 600
FH after the effective date of the AD, or
by January 30, 2005, whichever occurs
earlier.

The proposed AD would require that
you do these inspections using the
service information described
previously.

Costs of Compliance

We estimate that 700 engines installed
on helicopters of U.S. registry would be
affected by this proposed AD. We
estimate that it would take about 4 work
hours per engine to replace a single-
element HMU with a dual-element
HMU. We also estimate that 15 percent
of the single-element HMU’s would fail
the required inspection and require
replacing the HMU. The average labor
rate is $65 per work hour. Required
parts would cost approximately $615
per engine. Based on these figures, we
estimate the total cost of the proposed
AD to U.S. operators to be $704,375.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposal and placed
it in the AD Docket. You may get a copy
of this summary by sending a request to
us at the address listed under
ADDRESSES. Include “AD Docket No.
2003-NE-23—-AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-13210 (68 FR
38590, June 30, 2003) and by adding a
new airworthiness directive to read as
follows:

Rolls-Royce Corporation (formerly Allison
Engine Company, Allison Gas Turbine
Division, and Detroit Diesel Allison):
Docket No. 2003—-NE-23—AD. Supersedes
AD 2003-13-10, Amendment 39-13210.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this
airworthiness directive (AD) action by
August 9, 2004.

Affected ADs

(b) This AD Supersedes AD 2003—-13-10.
Applicability

(c) This AD is applicable to Rolls-Royce
Corporation (formerly Allison Engine
Company, Allison Gas Turbine Division, and
Detroit Diesel Allison) (RRC) models 250—
C30R/3, —C30R/3M, —C47B, and —-C47M
turboshaft engines that have a
hydromechanical unit (HMU) with a part
number (P/N) listed in 1.A. Group A of RRC
Alert Commercial Engine Bulletin (ACEB)
No. CEB A-72-3103, Revision 4, dated
December 2, 2003; and CEB A-72-6030,
Revision 4, dated December 2, 2003. These
engines are installed on, but not limited to,
Bell OH-58D, Bell Helicopter Textron 407,
Boeing AH/MH-6M, and MD Helicopters Inc.
600N helicopters.

Unsafe Condition

(d) This AD results from the manufacturer
releasing a redesigned HMU that has a dual-
element potentiometer. We are issuing this
AD to prevent uncommanded and sudden
changes in engine power.

Compliance

(e) Compliance with this AD is required as
indicated, unless already done.
Initial Inspection

(f) Perform an initial electrical signal
inspection of the hydromechanical unit
(HMU) PLA potentiometer, within 300 flight
hours (FH) after the effective date of this AD.
Use paragraphs 2.B. through 2.B.(8) and

2.B.(10) of the Accomplishment Instructions
of RRC ACEB No. CEB A-73-3103, Revision
4, dated December 2, 2003; or CEB A-73—
6030, Revision 4, dated December 2, 2003; to
perform the inspection.

(g) Replace the HMU before further flight
if the electrical signal inspection result is
unacceptable.

Repetitive Inspections

(h) Thereafter, perform repetitive electrical
signal inspections of the HMU PLA
potentiometer within 300 FH of the last
inspection. Use paragraphs 2.B. through
2.B.(8) and 2.B.(10) of the Accomplishment
Instructions of RRC ACEB No. CEB A-73-
3103, Revision 4, dated December 2, 2003; or
CEB A-73-6030, Revision 4, dated December
2, 2003; to perform the inspection.

(i) Replace the HMU before further flight if
the electrical signal inspection is
unacceptable.

Mandatory Terminating Action

(j) Replace the HMU with an HMU that has
a P/N not specified in this AD within 600 FH
after the effective date of this AD, or January
31, 2005, whichever occurs earlier. Replacing
the HMU with an HMU that has a P/N not
specified in this AD terminates the repetitive
inspection requirement specified in
paragraph (h) of this AD.

Alternative Methods of Compliance

(k) The Manager, Chicago Aircraft
Certification Office, FAA, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Material Incorporated by Reference

(1) None.

Related Information

(m) None.

Issued in Burlington, Massachusetts, on
June 3, 2004.
Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 04-13010 Filed 6—-8—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FA—2004—-17163; Airspace
Docket No. 04-AGL-10]

Proposed Modification of Class D
Airspace; Rochester, MN; Proposed
Modification of Class E Airspace;
Rochester, MN; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking;
correction.

SUMMARY: This action corrects the legal
description contained in a NPRM that



Federal Register/Vol. 69, No. 111/ Wednesday, June 9, 2004 /Proposed Rules

32289

was published in the Federal Register
on Wednesday, April 21, 2004 (69 FR
421448). The NPRM proposed to modify
Class D airspace, and Class E airspace,
at Rochester, MN.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Graham, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, IL. 60018,
telephone: (847) 294-7477.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 04—9076
published on Wednesday, April 21,
2004 (69 FR 21448), proposed to modify
Class D airspace, and Class E airspace,
at Rochester, MN. St. Cloud Regional
Airport was incorrectly used in the legal
description. This action corrects this
€rTor.

Accordingly, pursuant to the
authority delegated to me, the legal
description for the Class D airspace, and
Class E airspace areas for Rochester,
MN, as published in the Federal
Register Wednesday, April 21, 2004 (69
FR 21448), (FR Doc. 04—9076), is
corrected as follows:

§71.1 [Corrected]

1. On page 21449, column 2, under
the sentence “Paragraph 6002 Class E
airspace designated as surface areas”,
correct the legal description to read:

AGL MN E2 Rochester, MN [Revised]

Rochester International Airport, MN

(Lat. 43°54'26"N., long. 92°29'56”"W.)
Rochester VOR/DME

(Lat. 43°46'58”N., long. 92°35'49”W.)

Within a 4.3-mile radius of the Rochester
International Airport, and within 3.1 miles
each side of the Rochester VOR/DME 028°
radial, extending the 4.3-mile radius to 7
miles southwest of the airport. This Class E
airspace area is effective during the specific
dates and times established by a Notice to
Airmen. The effective date and time will
thereafter be continuosly published in the
Airport/Facility Directory.

2. On page 21449, column 2,
eliminated the sentence ‘“Paragraph
6004 Class E airspace designated as an
extension to a class D or Class E surface
area”, and the subsequent E4 legal
description for St. Cloud, MN.

* * * * *

Issued in Des Plaines, Illinois, on May 19,
2004.

Nancy B. Shelton,

Manager, Air Traffic Division, Great Lakes
Region.

[FR Doc. 04—12980 Filed 6—8—04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-17661; Airspace
Docket No. 04—AAL-8]

Proposed Establishment of Class E
Airspace; Shungnak, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
establish new Class E airspace at
Shungnak, AK. Two new Standard
Instrument Approach Procedures
(SIAPs) and a new Textual Departure
Procedure are being published for the
Shungnak Airport. There is no existing
Class E airspace to contain aircraft
executing the new instrument
approaches at Shungnak, AK. Adoption
of this proposal would result in the
establishment of Class E airspace
upward from 700 feet (ft.) and 1200 ft.
above the surface at Shungnak, AK.

DATES: Comments must be received on
or before July 26, 2004.

ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-17661/
Airspace Docket No. 04—AAL-38, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, Manager, Operations
Branch, AAL-530, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587.
FOR FURTHER INFORMATION CONTACT:
Jesse Patterson, AAL-538G, Federal
Aviation Administration, 222 West 7th
Avenue, Box 14, Anchorage, AK 99513—
7587; telephone number (907) 271—
5898; fax: (907) 271-2850; e-mail:
Jesse.CTR.Patterson@faa.gov. Internet
address: http://www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘“‘Comments to
Docket No. FAA-2004-17661/Airspace
Docket No. 04—AAL-8.”” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
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Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR part 71) by
establishing new Class E airspace at
Shungnak, AK. The intended effect of
this proposal is to establish Class E
airspace upward from 700 ft. and 1,200
ft. above the surface, to contain
Instrument Flight Rules (IFR) operations
at Shungnak, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has developed two
new SIAPs for the Shungnak Airport.
The new approaches are (1) Area
Navigation (Global Positioning System)
(RNAV GPS) Runway (RWY) 9, original;
and (2) RNAV (GPS) Runway 27,
original. A new Textual Departure
Procedure will also be established. New
Class E controlled airspace extending
upward from 700 ft. and 1,200 ft. above
the surface within the Shungnak Airport
area would be created by this action.
The proposed airspace is sufficient to
contain aircraft executing the new
instrument procedures for the Shungnak
Airport.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9L, Airspace Designations
and Reporting Points, dated September
2, 2003, and effective September 16,
2003, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is to be amended

as follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AKE5 Shungnak, AK [New]

Shungnak Airport, AK
(Lat. 66°53"17” N., long. 157°09'44” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Shungnak Airport and that
airspace extending upward from 1,200 feet
above the surface within a 30-mile radius of
66°45’29” N 156°30°39” W and within a 30-
mile radius of 66°49'54.50 N 156°24'52.38 W,
excluding the Ambler Class E airspace.
* * * * *

Issued in Anchorage, AK, on June 1, 2004.
Judith G. Heckl,
Manager, Air Traffic Division, Alaskan
Region.
[FR Doc. 04-12972 Filed 6—-8-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-17660; Airspace
Docket No. 03—-AAL-09]

Proposed Revision of Class E
Airspace; King Salmon, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
Class E airspace at King Salmon, AK.
Three new Standard Instrument
Approach Procedures (SIAP’s) are being
published for the King Salmon Airport.
An airspace review has determined that
the existing Class E airspace at King
Salmon is insufficient to contain aircraft
executing the new SIAP’s. Adoption of
this proposal would result in additional
Class E airspace upward from 1,200 feet
(ft.) above the surface at King Salmon,
AK. The airspace upward from 700 ft.
above the surface would be unchanged.
DATES: Comments must be received on
or before July 26, 2004.
ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-17600/
Airspace Docket No. 03—AAL-09, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, Manager, Operations
Branch, AAL-530, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587.
FOR FURTHER INFORMATION CONTACT:
Jesse Patterson, AAL-538G, Federal
Aviation Administration, 222 West 7th
Avenue, Box 14, Anchorage, AK 99513—
7587; telephone number (907) 271—
5898; fax: (907) 271-2850; e-mail:
Jesse.ctr.Patterson@faa.gov Internet
address: http://www.alaska.faa.gov/at.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,



Federal Register/Vol. 69, No. 111/ Wednesday, June 9, 2004 /Proposed Rules

32291

environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004-17660/Airspace
Docket No. 03—AAL—-09.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov. or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking. (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Ruelmaking Distribution system, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71) by revising
Class E airspace at King Salmon, AK.
The intended effect of this proposal is
to extend Class E airspace upward from
1,200 ft. above the surface, to contain
Instrument Flight Rules (IFR) operations
at King Salmon, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has developed
three new SIAP’s for the King Salmon
Airport. The new approaches are (1)
Area Navigation (Global Positioning
System) (RNAV GPS) RWY 11, original,
(2) RNAV (GPS) Y RWY 29, original and
(3) RNAV (GPS) Z RWY 29, original.
Additional Class E controlled airspace
extending upward from 1,200 ft. above
the surface within the King Salmon,
Alaska area would be created by this
action. The proposed airspace is
sufficient to contain aircraft executing
the new instrument procedure for the
King Salmon Airport.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9L, Airspace Designations
and Reporting Points, dated September
2, 2003, and effective September 16,
2003, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ““significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment
In consideration of the foregoing, the
Federal Aviation Administration

proposed to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 956, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR part 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is to amended as
follows:

* * * * *

Paragraph 6005 Class E airspace upward
from 700 feet or more above the surface of
the earth.

* * * * *

AAL AK E5 King Salmon, AK [Revised]

King Salmon Airport, AK

(lat. 58°40°36”N., long. 156°38'57"W.)
King Salmon VORTAC

(lat. 58°43'29”N., long. 156°45'08"W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of the King Salmon Airport and within
4 miles northeast and 8 miles southwest of
the King Salmon VORTAC 312° radial
extending from the VORTAC to 21 miles
northwest of the VORTAC and within 14
miles of the VORTAC 259° radial clockwise
to the 004° radial and that airspace within 3.3
miles either side of the 132° radial of the
VORTAC extending from the VORTAC to 17
miles southeast of the VORTAC; and that
airspace extending upward from 1,200 feet
above the surface within a 43-mile radius of
the King Salmon Airport excluding the
Yukon-Kuskokwim Delta, AK Class E
airspace.
* * * * *

Issued in Anchorage, AK, on June 1, 2004.
Judith G. Heckl,
Manager, Air Traffic Division, Alaskan
Region.
[FR Doc. 04-12971 Filed 6—8-04; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2004-17608; Airspace
Docket No. 04-AAL-07]

Proposed Establishment of Class E
Airspace; Teller, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
establish new Class E airspace at Teller,
AK. Two new Standard Instrument
Approach Procedures (SIAP) are being
published for the Teller Airport. There
is no existing Class E airspace to contain
aircraft executing the new instrument
approaches at Teller, AK. Adoption of
this proposal would result in the
establishment of Class E airspace
upward from 700 feet (ft.) and 1,200 ft.
above the surface at Teller, AK.

DATES: Comments must be received on
or before July 26, 2004.

ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA—-2004-17608/
Airspace Docket No. 04—AAL-07, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, Manager, Operations
Branch, AAL-530, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587.
FOR FURTHER INFORMATION CONTACT:
Jesse Patterson, AAL-538G, Federal
Aviation Administration, 222 West 7th
Avenue, Box 14, Anchorage, AK 99513—
7587; telephone number (907) 271—
5898; fax: (907) 271—2850; email:
Jesse.ctr.Patterson@faa.gov. Internet
address: http://www.alaska.faa.gov/at.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004-17608/Airspace
Docket No. 04-AAL-07.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemaking’s (NPRM’s)

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at http://www.faa.gov or the
Superintendent of Document’s web page
at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71) by
establishing new Class E airspace at
Teller, AK. The intended effect of this
proposal is to establish Class E airspace
upward from 700 ft. and 1,200 ft. above
the surface, to contain Instrument Flight
Rules (IFR) operations at Teller, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has developed two

new SIAP’s for the Teller Airport. The
new approaches are Area Navigation
(Global Positioning System) (RNAV
GPS) RWY 7, original and RNAV GPS
RWY 25, original, a TAA approach. New
Class E controlled airspace extending
upward from 700 ft. and 1,200 ft. above
the surface within the Teller, Alaska
area would be created by this action.
The proposed airspace is sufficient to
contain aircraft executing the new
instrument procedures for the Teller
Airport.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9L, Airspace Designations
and Reporting Points, dated September
2, 2003, and effective September 16,
2003, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “significant
regulatory action”” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is to be amended

as follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Teller, AK [New]

Teller Airport, AK
(Lat. 65°14’25” N., long. 166°2022” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Teller Airport and that airspace
extending upward from 1,200 feet above the
surface within a 30-mile radius of 65°14'35”
N 166°53"16” N, excluding the Nome Class E
airspace and that airspace designated for
federal airways.
* * * * *

Issued in Anchorage, AK, on June 1, 2004.
Judith G. Heckl,
Manager, Air Traffic Division, Alaskan
Region.
[FR Doc. 04—12970 Filed 6—-8—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-17446; Airspace
Docket No. 04—-AGL-11]

Proposed Modification of Class E
Airspace; Albert Lea, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
modify Class E airspace at Albert Lea,
MN. Standard Instrument Approach
Procedures (SIAPS) have been
developed for Albert Lea Municipal
Airport, Albert Lea, MN. Controlled
airspace extending upward from 700
feet or more above the surface of the
earth designated as an extension, is no
longer needed. This action would
eliminate the area of controlled airspace
used as an extension to the existing
Class E airspace area, at Albert Lea
Municipal Airport.

DATES: Comments must be received on
or before July 30, 2004.

ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket Number FAA-2004—17446/
Airspace Docket No. 04—AGL-11, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois 60018.
FOR FURTHER INFORMATION CONTACT:
Patricia A. Graham, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this document must submit with
those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. FAA-2004—
17446/Airspace Docket No. 04—AGL~-
11.” The postcard will be date/time
stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this action may be changed in light
of comments received. All comments

submitted will be available for
examination of the Rules Docket, FAA,
Great Lakes Region, Office of the
Regional Counsel, 2300 East Devon
Avenue, Des Plaines, Illinois, both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
age at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 to modify
Class E airspace at Albert Lea, MN, for
Albert Lea Municipal Airport.
Controlled airspace extending upward
from 700 feet or more above the surface
of the earth used as an extension to the
existing Class E airspace area is no
longer required. The area would be
depicted on appropriate aeronautical
charts. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of FAA Order 7400.9L
dated September 2, 2003, and effective
September 16, 2003, which is
incorporated by reference in 14 CFR
71.1. The Class E designations listed in
this document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
establishment body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT



32294

Federal Register/Vol. 69, No. 111/ Wednesday, June 9, 2004 /Proposed Rules

Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MN E5 Albert Lea, MN [Revised]

Albert Lea Municipal Airport, MN

(Lat. 43°40’54”N., long. 93°22’02"W.)
Albert Lea VOR/DME

(Lat. 43°40'54”N., long. 93°2215"W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Albert Lea Municipal Airport.

* * * * *

Issued in Des Plaines, Illinois, on May 19,
2004.

Nancy B. Shelton,

Manager, Air Traffic Division, Great Lakes
Region.

[FR Doc. 04-12981 Filed 6—8—04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-17447; Airspace
Docket No. 04-AGL-12]

Proposed Modification of Class E
Airspace; Merrill, WI

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
modify Class E airspace at Merrill, WI.
Standard Instrument Approach
Procedures (SIAPS) have been
developed for Merrill Municipal
Airport, Merrill, WI. Controlled airspace
is extending upward from 700 feet or
more above the surface of the earth is
needed to contain aircraft executing
these approach procedures. This action
would increase the area of existing
controlled airspace for Merrill
Municipal Airport.

DATES: Comments must be received on
or before July 30, 2004.

ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket Number FAA-2004-17447/
Airspace Docket No. 04—AGL-12, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois 60018.
FOR FURTHER INFORMATION CONTACT:
Patricia A. Graham, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,

or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this document must submit with
those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. FAA-2004—
17447/Airspace Docket No. 04—AGL~-
12.” The postcard will be date/time
stamped and returned on or before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this action may be changed
in light of comments received. All
comments submitted will be available
for examination in the Rules Docket,
FAA, Great Lakes Region, Office of the
Regional Counsel, 2300 Devon Avenue,
Des Plains, Illinois, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedures.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 to modify
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Class E airspace at Merrill, WI, for
Merrill Municipal Airport. Controlled
airspace extending upward from 70 feet
or more above the surface of the earth

is needed to contain aircraft executing
instrument approach procedures. The
area would be depicted on appropriate
aeronautical charts. Class E airspace
areas extending upward from 700 feet or
more above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9L dated September 2, 2003,
and effective September 16, 2003, which
is incorporated by reference in 14 CFR
71.1. The Class E designations listed in
this document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
establishment body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposed to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective

September 16, 2003, is amended as
follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL WIE5 Merrill, WI [Revised]
Merrill Municipal Airport, WI
(Lat. 45°11’56”N., long. 89°42'46”W.)
That airspace extending upward from 700
feet above the surface within a 7-mile radius
of the Merrill Municipal Airport.

* * * * *

Dated: Issued in Des Plaines, Illinois, on
May 19, 2004.
Nancy B. Shelton,
Manager, Air Traffic Division, Great Lakes
Region.
[FR Doc. 04-12977 Filed 6—8—04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA 2003-16460; Airspace
Docket 02-ANM-16]

Proposed Revision of Class E
Airspace; Wray, CO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposal would revise
Class E airspace at Wray, CO. New Area
Navigation (RNAV) Global Positioning
System (GPS) Standard Instrument
Approach Procedures (SIAPs) have been
developed at Wray Municipal Airport.
Additional Class E airspace extending
upward from 700 feet above the surface
of the earth is necessary for the safety
of instrument flight rules (IFR) aircraft
executing these new SIAPs and
transitioning between the terminal and
en route environment.

DATES: Comments must be received by
July 26, 2004.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
Docket FAA 2003-16460, Airspace
Docket 02—ANM-16 at the beginning of
your comments. You may also submit
comments on the Internet at http://
dms.dot.gov. You may review the public
docket containing the proposal, any
comments received, and any final
dispositions in person in the Docket

Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
number 1-800-647-5527) is on the
plaza level of the Department of
Transportation NASSIF Building at the
above address.

An informal docket may also be
examined during normal business hours
at the Office of the Regional Air Traffic
Division, Northwest Mountain Region,
Federal Aviation Administration,
Airspace Branch, ANM-520, 1601 Lind
Avenue SW., Renton, WA 98055.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify Docket
FAA 2003-16460, Airspace Docket 02—
ANM-16 and be submitted in triplicate
to the address listed above. Comments
wishing the FAA to acknowledge
receipt of their comments on this action
must submit, with those comments, a
self-addressed stamped postcard on
which the following statement is made:
“Comments to Docket FAA 2003—-16460;
Airspace Docket 02-ANM-16.” The
postcard will be date/time stamped and
returned to the commenter.

Availability of NPRM

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration ANM-520, 1601 Lind
Avenue, SW., Renton, WA 98055.
Communications must identify both
document numbers for this notice.
Persons interested in being placed on a
mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, to request a copy of
Advisory Circular 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedures.
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The Proposal

This action proposes to amend Title
14 Code of Federal Regulations, part 71
(14 CFR part 71) by revising Class E
airspace at Wray, CO. New RNAV GPS
SIAPs have been developed at Wray
Municipal Airport making it necessary
to increase the area of controlled
airspace. Additional Class E airspace
extending upward from 700 feet or more
above the surface of the earth is
necessary for the safety of IFR aircraft
executing these new SIAPs and
transitioning to/from the en route
environment.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9L dated September 02,
2003, and effective September 16, 2003,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in this
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation: (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this proposed rule would
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 02, 2003, and effective
September 16, 2003, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM CO E5 Wray, CO [Revised]

Wray Municipal Airport

(Lat. 40°06’01”N., long. 102°14'27"W.)

That airspace extending upward from 700
feet above the surface of the earth within a
6.5 mile radius of the Wray Municipal
Airport; that airspace extending upward from
1,200 feet above the surface of the earth
bounded by a line beginning at airway V80
and long. 102°00°00”W.; thence south via
long. 102°00°00”W.; thence west via V4;
thence north via V169; thence east via V80;
thence to the point of origin; excluding that
airspace within Federal airways.
* * * * *

Issued in Seattle, Washington, on May 27,
2004.

Suzanne Alexander,

Acting Manager, Air Traffic Division,
Northwest Mountain Region.

[FR Doc. 04—-12975 Filed 6—8—-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2004-17773; Airspace
Docket No. 04—ASW-11]

RIN 2120-AA66

Proposed Modification of Restricted
Areas 5103A, 5103B, and 5103C and
Revocation of Restricted Area 5103D;
McGregor, NM

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
Restricted Areas 5103A (R-5103A),
5103B (R-5103B), and 5103C (R-5103C)
and revoke Restricted Area 5103D (R—
5103D) at McGregor, NM. The United
States Army (U.S. Army) requests that
the FAA take action to modify R-5103A,
R-5103B, and R-5103C by reducing the
size of R-5103A; combining a portion of
the area currently designated as R—
5103A and a portion of the area
currently designated as R—5103D and re-
designating the combined area as a new

R-5103B; and by combining the areas
currently designated as R—5103B and R—
5103C and re-designating the combined
area as a new R—5103C. The new R—
5103A, B, and C would essentially
occupy the same overall boundaries and
altitudes as the current R-5103A, B, C,
and D. Except, a segment of the western
boundary of R-5103C would move
approximately 1 mile to the west and a
portion of the area currently designated
as R—5103D would be eliminated. The
altitude structure of the new R-5103A
would be surface to but not including
FL180; R-5103B and R-5103C would be
from the surface to unlimited. These
modifications are proposed to allow the
U.S. Army to activate the restricted
areas in a manner that is more
consistent with the actual utilization of
the airspace.

DATES: Comments must be received on
or before July 26, 2004.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify “FAA
Docket No. FAA-2004-17773 and
Airspace Docket No. 04—ASW-11,” at
the beginning of your comments. You
may also submit comments on the
Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:
Steve Rohring, Airspace and Rules,
Office of System Operations and Safety,
ATO-R, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2004-17773 and Airspace Docket No.
04—ASW-11) and be submitted in
triplicate to the Docket Management
System (see ADDRESSES section for
address and phone number). You may
also submit comments through the
Internet at http://dms.dot.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
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on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2004-17773 and
Airspace Docket No. 04—ASW-11."” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Federal Register’s Web page at http://
www.gpo.access.gov/fr/index.html.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person at the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Regional Air Traffic Division, Federal
Aviation Administration, 2601
Meacham Blvd; Fort Worth, TX 76193—
0500.

Persons interested in being placed on
a mailing list for future NPRM’s should
call the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

History

On February 25, the U.S. Army
requested that the FAA take action to
revise R-5103A, R-5103B, and R-5103C
and to revoke R—5103D. Specifically, the
requested action would reduce the size
of R-5103A; combine a portion of the
area currently designated as R-5103A
and a portion of the area currently
designated as R-5103D, re-designating
the combined area as a new R-5103B;
and combine the areas currently
designated as R-5103B and R-5103C,
re-designating the combined area as a
new R—-5103C. The new R-5103A, B,

and C would essentially occupy the
same overall boundaries and altitudes as
the current R—52103A, B, C, and D;
except, a segment of the western
boundary of the new R-5103C would
move approximately 1 mile to the west
and that portion of the area currently
designated as R—5103D that is not
combined into the new R-5103B would
be eliminated from restricted area
airspace. The altitude structure would
be from the surface to but not including
FL180 for the new R-5103A and from
the surface to unlimited for the new R—
5103B and R-5103C. These
modifications are proposed to allow the
U.S. Army to activate the restricted
areas in a manner that is more
consistent with the actual utilization of
the airspace.

The Proposal

At the request of the U.S. Army, the
FAA is proposing an amendment to title
14 Code of Federal Regulations (14 CFR)
part 73 (part 73) to revise R-5103A, R—
5103B, and R—5103C and to revoke R—
5103D. Specifically, R-5103A would be
reduced in size, in that, a portion of the
area currently designated as R-5103A
and a portion of the area currently
designated as R-5103D would be
combined and re-designated as a new
R-5103B; the areas currently designed
as R-5103B and R-5103C would be
combined and re-designated as a new
R-5103C; and R-5103D would be
revoked. The new R-5103A, B, and C
would essentially occupy the same
overall boundaries and altitudes as the
current R-5103A, B, C, and D; except,

a segment of the western boundary of R—
5103C would move approximately one
mile to the west and that portion of the
area currently designated as R-5103D
that is not combined into the new R—
5103B would be eliminated from
restricted area airspace. The altitude
structure would be from the surface to
but not including FL.180 for the new R—
5103A and from the surface to
unlimited for the new R-5103B and R—
5103C. These modifications are
proposed to allow the U.S. Army to
activate the restricted areas in a manner
that is more consistent with the actual
utilization of the airspace. The
requested action would not change the
times of use, using agency, or
controlling agency.

Section 73.51 of part 73 was
republished in FAA Order 7400.8L,
Special Use Airspace, dated October 7,
2003.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to

keep them operationally current.
Therefore, this proposed regulation: (1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

This proposal will be subjected to an
environmental analysis in accordance
with FAA Order 1050.1D, Procedures
for Handling Environmental Impacts,
prior to any FAA final regulatory action.

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 73 as
follows:

PART 73—SPECIAL USE AIRSPACE

1. The authority citation for part 73
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.51 [Amended]
2.§73.51 is amended as follows:
* * * * *

R-5103A McGregor, NM [Amended]

By removing the current boundaries
and designated altitudes and
substituting the following:

Boundaries. Beginning at lat.
32°03’55” N., long. 106°10°00” W.; to lat.
32°03"30” N, long. 103°53’50” W_; to lat.
32°00"15” N., long. 105°56’42” W.; to lat.
32°00°30” N., long. 106°10°27” W.; to the
point of beginning.

Designated altitudes. Surface to but
not including FL 180.

* * * * *

R-5103B McGregor, NM [Amended]

By removing the current boundaries
and designated altitudes and
substituting the following:

Boundaries. Beginning at lat.
32°1500” N, long. 106°10°02” W_; to lat.
32°15’00” N., long. 105°42’02” W.; to lat.
32°03’30” N., long. 105°53’50” W.; to lat.
32°03'55” N, long. 106°10°00” W_; to lat.
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32°05'02” N., long. 106°09°22” W_; to lat.
32°06’00” N., long. 106°15’32” W.; to the
point of beginning.

Designated altitudes. Surface to
unlimited.
* * * * *

R-5103C McGregor, NM [Amended]

By removing the current boundaries
and designated altitudes and
substituting the following:

Boundaries. Beginning at lat.
32°45’00” N., long. 105°53’02” W.; to lat.
32°45’00” N., long. 105°52’22” W.; to lat.
32°33'20” N, long. 105°30°02” W_; to lat.
32°26'20” N., long. 105°30°02” W.; to lat.
32°15’00” N., long. 105°42’02” W.; to lat.
32°1500” N, long. 106°10°02” W_; to lat.
32°28’00” N., long. 106°02°00” W.; to lat.
32°27°00” N., long. 106°00’02” W.; to lat.
32°36’00” N., long. 106°00°00” W.; to lat.
32°45’00” N., long. 105°59°02” W.; to the
point of beginning, excluding that
airspace within a 2 NM radius of lat.
32°39°00” N., long. 105°41°00” W.; from
the surface to 1,500” AGL and also
excluding that airspace beginning at lat.
32°42'49” N., long. 105°48'11” W.; to lat.
32°41'00” N., long. 105°50°00” W.; to lat.
32°40°00” N, long. 105°48'00” W_; to lat.
32°41’48” N., long. 105°46’00” W.; to the
point of beginning from the surface to
1,500” above the surface.

Designated altitudes. Surface to
unlimited.

* * * * *

R-5103D McGregor, NM [Revoked]

* * * * *

Issued in Washington, DC, May 28, 2004.
Paul Gallant,

Acting Manager, Airspace and Rules,
ATO-R.

[FR Doc. 04—12969 Filed 6—8—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 158

[Docket No. FAA—2004-17999; Notice No.
04-09]

RIN 2120-Al15

Passenger Facility Charge Program,
Non-Hub Pilot Program and Related
Changes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA is proposing a pilot
program to test new application and
application approval procedures for the

passenger facility charge (PFC) program.
This pilot program will run for 3 years
and is available to non-hub airports.
Besides the pilot program, this proposed
rule also contains several changes
designed to streamline the PFC
application procedures for all PFC
applications and improve the existing
PFC program. The FAA is proposing
these changes in response to
Congressional direction found in the
Vision 100—Century of Aviation
Reauthorization Act.

DATES: Send your comments on or
before August 9, 2004.

ADDRESSES: You may send comments
(Identified by Docket Number FAA—
2004-17999) using any of the following
methods:

¢ DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

¢ Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—-401, Washington, DC 20590—
001.

e Fax: 1-202—493-2251.

e Hand Delivery: Room P1L—-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For more information on the
rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

Privacy: We will post all comments
we receive, without change, to http://
dms.dot.gov, including any personal
information you provide. For more
information, see the Privacy Act
discussion in the SUPPLEMENTARY
INFORMATION section of this document.

Docket: To read background
documents or comments received, go to
http://dms.dot.gov at any time or to
Room PL—-401 on the plaza level of the
Nassif Building, 400 Seventh Street,
SW., Washington, DC, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Sheryl Scarborough, Airports Financial
Analysis & Passenger Facility Charge
Branch, APP-510, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8825; facsimile:
(202) 267-5302; e-mail:
sheryl.scarborough@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites interested persons to
join in this rulemaking by filing written
comments, data, or views. We also
invite comments about the economic,
environmental, energy, or federalism
impacts that might result from adopting
the proposals in this document. The
most helpful comments reference a
specific portion of the proposal, explain
the reason for any recommended
change, and include supporting data.
We ask that you send us two copies of
written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
about this proposed rulemaking. The
docket is available for public inspection
before and after the comment closing
date. If you wish to review the docket
in person, go to the address in the
ADDRESSES section of this preamble
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
You may also review the docket using
the Internet at the web address in the
ADDRESSES section.

Privacy Act: Using the search function
of our docket web site, anyone can find
and read the comments received into
any of our dockets. This includes the
name of the individual sending the
comment (or signing the comment for an
association, business, labor union). You
may review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Before acting on this proposal, we
will consider all comments we receive
on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change this proposal because of the
comments we receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a preaddressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it to you.

Availability of Rulemaking Documents

You can get an electronic copy using
the Internet by:

(1) Searching the Department of
Transportation’s electronic Docket
Management System (DMS) Web page
(http://dms.dot.gov/search);

(2) Visiting the Office of Rulemaking’s
Web page at http://www.faa.gov/avr/
arm/index.cfm; or

(3) Accessing the Government
Printing Office’s Web page at http://
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www.access.gpo.gov/su_docs/aces/
aces140.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267-9680. Make sure to
identify the docket number, notice
number, or amendment number of this
rulemaking.

Background
History

The Aviation Safety and Capacity
Expansion Act of 1990, codified under
49 U.S.C. 40117, created the passenger
facility charge (PFC) program on
November 5, 1990. The Aviation Safety
and Capacity Expansion Act of 1990
allowed a public agency to impose a
PFC of $1, $2, or $3 for each enplaned
passenger at commercial service airports
that the public agency controls. The
public agency can then use this PFC
revenue to finance FAA-approved,
eligible airport-related projects. The
FAA’s regulations that govern the PFC
program are at 14 CFR part 158 and
became effective on June 28, 1991.

The first major revisions to the PFC
Program occurred on May 30, 2000. At
that time, a final rule was issued that
incorporated changes mandated by the
Federal Aviation Administration
Authorization Act of 1994, the Federal
Aviation Reauthorization Act of 1996,
the Wendell H. Ford Aviation
Investment and Reform Act for the 21st
Century (AIR-21), and the
recodification of the Federal Aviation
Act of 1958. While this final rule made
many changes to the PFC program, the
most significant change increased the
permitted PFC level by allowing public
agencies to impose a $4 or $4.50 PFC as
authorized in AIR-21.

On December 12, 2003, President
Bush signed the Vision 100—Century of
Aviation Reauthorization Act (Vision
100) into law. Vision 100 mandates
many changes to the PFC program and
this proposed rule addresses several of
these changes. This notice proposes
revisions to part 158 to implement a 3-
year non-hub pilot program and related
streamlining provisions. Vision 100
requires the FAA to propose regulations
implementing the pilot program within
180 days of enactment of the Vision 100
pilot program section. A separate
rulemaking in the future will address
the other statutory and non-statutory
changes to the PFC program that are not
subject to the statutory deadline.

Statement of the Issue

To impose a PFC, use PFC revenue, or
amend an approved PFC, all public
agencies must apply for FAA approval
through the same process by following
the application rules set forth in part
158. The application and approval
process is the same for airports of all
sizes, every project type, and projects
previously reviewed by the FAA in
other contexts. Vision 100 requires
streamlining the general PFC process
and creating a pilot program for non-
hub airports to test certain streamlining
procedures and to reduce the burdens
on public agencies and the FAA under
the existing procedures. One such
burden involves re-creating paperwork
that has already been filed with, and, in
some cases, reviewed by the FAA. For
example, non-hub airports often apply
to use PFC revenue either as their
matching share for an Airport
Improvement Program (AIP) grant or as
a supplement to AIP funding. In these
cases, the FAA has already reviewed the
project under the AIP grant procedures.
This duplication of efforts creates
inefficiencies for both non-hub airports
and the FAA.

In 2002, the FAA examined the PFC
program to identify ways to preserve the
public interest goals and the existing
checks and balances while removing
unnecessary, duplicative, and time-
consuming steps. The FAA undertook a
study of applications and projects
approved over the previous five years.
This study examined the distribution of
PFC funding among projects and airport
types. The FAA also studied the extent
to which AIP grants partially funded
PFC projects. Finally, the FAA
examined the characteristics of projects
generating air carrier objections during
the consultation process and the FAA’s
public notice and comment process. As
a result of this study, the FAA
recommended enactment of the non-hub
pilot program and other PFC
streamlining initiatives included in
Vision 100 and this rulemaking. The
results of this study are discussed more
fully in the section-by-section analysis
below.

General Discussion of the Proposals

The FAA is required by statute and
regulation to issue the final agency
decision on each PFC application
within 120 days of the receipt of the
application. The current PFC
application and review process is the
same for all airports regardless of the
size of the airport, the PFC collection
amount, or the nature of the projects.
This process has grown in complexity as
the program has matured, leading to

calls from airports and air carriers to
speed up the process.

Vision 100 mandates creating a pilot
program for non-hub airports to test new
PFC application and application
approval procedures. This NPRM
proposes regulations to create the Non-
Hub Airport Pilot Program (pilot
program). The entire text of the pilot
program subsection in Vision 100 reads:

“(1) PILOT PROGRAM FOR PASSENGER
FACILITY FEE AUTHORIZATIONS AT
NONHUB AIRPORTS.—

“(1) IN GENERAL.—The Secretary shall
establish a pilot program to test alternative
procedures for authorizing eligible agencies
for nonhub airports to impose passenger
facility fees. An eligible agency may impose
in accordance with the provisions of this
subsection a passenger facility fee under this
section. For purposes of the pilot program,
the procedures in this subsection shall apply
instead of the procedures otherwise provided
in this section.

“(2) NOTICE AND OPPORTUNITY FOR
CONSULTATION.—The eligible agency must
provide reasonable notice and an opportunity
for consultation to air carriers and foreign air
carriers in accordance with subsection (c)(2)
and must provide reasonable notice and
opportunity for public comment in
accordance with subsection (c)(3).

“(3) NOTICE OF INTENTION.—The
eligible agency must submit to the Secretary
a notice of intention to impose a passenger
facility fee under this subsection. This notice
shall include—

“(A) information that the Secretary may
require by regulation on each project for
which authority to impose a passenger
facility fee is sought;

“(B) the amount of revenue from passenger
facility fees that is proposed to be collected
for each project; and

“(C) the level of the passenger facility fee
that is proposed.

“(4) ACGKNOWLEDGEMENT OF RECEIPT
AND INDICATION OF OBJECTION.—The
Secretary shall acknowledge receipt of the
notice and indicate any objection to the
imposition of a passenger facility fee under
this subsection for any project identified in
the notice within 30 days after receipt of the
eligible agency’s notice.

“(5) AUTHORITY TO IMPOSE FEE.—
Unless the Secretary objects within 30 days
after receipt of the eligible agency’s notice,
the eligible agency is authorized to impose a
passenger facility fee in accordance with the
terms of its notice under this subsection.

“(6) REGULATIONS.—Not later than 180
days after the date of enactment of this
subsection, the Secretary shall propose such
regulations as may be necessary to carry out
this subsection.

“(7) SUNSET.—This subsection shall cease
to be effective beginning on the date that is
3 years after the date of issuance of
regulations to carry out this subsection.

“(8) ACKNOWLEDGEMENT NOT AN
ORDER.—An acknowledgement issued under
paragraph (4) shall not be considered an
order issued by the Secretary for purposes of
section 46110.”.
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Vision 100 states the pilot program
will only apply to non-hub airports and
will end three years after the date of
issuance of regulations to carry out the
pilot program subsection. Vision 100
defines a non-hub airport as a
commercial service airport that has less
than 0.05 percent of the passenger
boardings in the U.S. in the prior
calendar year on an aircraft in service in
air commerce. The FAA estimates that
non-hub airports account for over 70
percent of all commercial service
airports and approximately 15 percent
of aircraft operations nationwide. The
FAA also estimates that non-hub
airports account for about 60 percent of
the PFC applications processed over the
last 5 years. Non-hub airports produce
roughly 2 percent of total annual PFC
revenue.

The pilot program will:

(1) Require a public agency to consult
with air carriers before filing an
application to the FAA to collect or use
a PFC. Vision 100 limits the
consultation process to only those air
carriers with a significant business
interest at the airport (the significant
business interest standard is also found
in statutory changes to the general PFC
program);

(2) Require a public agency to provide
reasonable notice to and opportunity for
comment by the public before filing an
application to the FAA to collect or use
a PFC (this notice and comment
requirement is also included in
statutory changes to the general PFC
provisions);

(3) Reduce the information a public
agency files with the FAA. Instead of
filing the information required by 14
CFR 158.25, a public agency will file a
notice including information such as:

(a) The proposed PFC level and
amount to be collected,

(b) The proposed duration of the
collection,

(c) A list of projects to be financed
with PFC revenue along with the
amount of PFC revenue to be used on
each project, and

(d) Information about consultation
with the air carriers and the public
comment process;

(4) Require the FAA to acknowledge
receipt of notice of intent filed by the
public agency and state any objections
to the notice within 30 days after receipt
of the notice; and

(5) Authorize a public agency to
impose a PFC unless the FAA states an
objection to imposition within the 30-
day time period.

The pilot program differs from current
practice in at least three ways:

(1) The pilot program reduces the
information a public agency must file
with the FAA;

(2) The pilot program changes the
FAA approval process by allowing a
public agency to collect and use a PFC
when the FAA acknowledges receipt of
the notice of intent and the FAA does
not object to the PFC; and

(3) The FAA’s acknowledgment letter
is not an agency final order for purposes
of appeal to the U.S. Court of Appeals.

TEe FAA believes the pilot program
will streamline the PFC process, as
required by Congress. In addition, the
pilot program will reduce the burden on
public agencies and the FAA for a great
number of PFC applications that make
up a small percentage of total PFC
revenue.

Vision 100 also contained several
statutory changes that apply to the
general PFC program. Some of these
general statutory changes also apply to
the pilot program.

First, Vision 100 limits the pool of air
carriers a PFC applicant must contact
during the consultation process, prior to
submitting an application to the FAA.
Under the proposed change, all PFC
applicants (including pilot program
applicants) need only contact air
carriers with a significant business
interest at an airport the public agency
controls. This change is executed by
adding a definition of significant
business interest to the definitions
section (§ 158.3) and amending the
consultation with air carriers provisions
(§158.23).

Second, Vision 100 adds a new
requirement that PFC applicants publish
a notice and provide an opportunity for
the public to comment on the proposed
PFC. This public comment provision is
required whether a public agency is
applying to impose a new PFC (under
the general program or the pilot
program) or amending a PFC. A second
public comment period is required
when a public agency applies to use a
PFC (under the general program or the
pilot program). This section is discussed
below under new § 158.24.

Third, Vision 100 streamlines the PFC
application process by eliminating the
past requirement that the FAA publish
a public notice in the Federal Register
for each PFC application. Under Vision
100, any publication in the Federal
Register by the FAA is optional. This
section is discussed below under
§158.27.

Fourth, because Vision 100 requires
the FAA to streamline the application
process, the FAA is proposing to
streamline the amendment process to
bring parity between the two processes.
The FAA proposes to streamline the

amendment process for both the pilot
program and the general PFC process.
This section is discussed below under
§158.37.

Fifth, this notice proposes several
other administrative changes due to
substantive changes created by Vision
100. These administrative changes
include changing the application format
to include and exclude requirements
that Vision 100 changed. These changes
are discussed below under §§ 158.25
and 158.29.

Section-by-Section Discussion of the
Proposals

The section-by-section discussion of
the NPRM is organized by the three
types of changes this document
proposes. First, this discussion
addresses the Vision 100 statutory
changes related to implementing the
pilot program. These changes include
defining “non-hub airport” in § 158.3
and the new §158.30.

Next, this discussion reviews the
statutory changes mandated by Vision
100 applicable to both the pilot program
and the general PFC program. These
changes include proposed changes to
§§158.3 (definitions—definition of
“significant business interest”) and
158.23 (air carrier consultation), as well
as a discussion of new § 158.24 (public
comment process). These changes are
necessary to ensure that public agencies
understand what is required to meet the
air carrier consultation and public
comment processes. In addition,
changes to § 158.37 (amendments),
which is not a part of Vision 100, are
discussed. The changes to the
amendment process are necessary to
ensure that amending a PFC program
established under the pilot program
process is no more difficult than
establishing the program.

Finally, this section-by-section
discussion ends with a review of the
changes to the general PFC program that
do not apply to the pilot program.
Sections 158.25 (application), 158.27
(review of applications), and 158.29 (the
Administrator’s decision) are changed
because of provisions in Vision 100 that
relate to or complement the changes to
§§158.3 and 158.23 as well as the new
§158.24.

Vision 100 Statutory Changes Creating
a Non-hub Airport Pilot Program

Section 158.3 Definitions

The proposed rule will add the
definition of “non-hub airport” to part
158.

Before enactment of Vision 100, terms
such as large, medium, small and non-
hub airports were not statutorily
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defined. Vision 100 added definitions to
all of these terms in section 225 of that
Act. The current part 158 defines “large
and medium hub” airports but does not
include definitions of “small hub” or
“non-hub” airports. Part 158 has had
many procedures that are specific to
large and medium hub airports but no
procedures or requirements that are
specific to small hub or non-hub
airports. Vision 100 requires the FAA to
create a pilot program to streamline the
application process for non-hub airports
as well as the FAA’s processing of those
applications. To comply with the
statutory change, the proposed rule will
define “non-hub airport” to identify
which airports are eligible for the pilot
program. Section 225 of Vision 100
defines a “non-hub airport” as “a
commercial service airport (as defined
in 49 U.S.C. 47102) that has less than
0.05 percent of the passenger
boardings.” The term ““passenger
boardings” is also defined in § 225 as
follows:

“(A) means, unless the context indicates
otherwise, revenue passenger boardings in
the United States in the prior calendar year
on an aircraft in service in air commerce, as
the Secretary determines under regulations
the Secretary prescribes; and

“(B) includes passengers who continue on
an aircraft in international flight that stops at
an airport in the 48 contiguous States,
Alaska, or Hawaii for a nontraffic purpose.”

The definition of non-hub airport in
§ 225 is the same definition used in the
FAA’s AIP grant program and National
Plan of Integrated Airports. Therefore,
public agencies familiar with the FAA’s
Airport programs should be familiar
with this definition of “non-hub
airport.” Although Vision 100 defines a
small-hub airport, the FAA is not
including a definition of ““small hub
airport” in this rulemaking. The PFC
program does not contain procedures or
requirements specific to small hub
airports, so there is no current need to
define “small hub airport” in the PFC
regulation.

The PFC regulation currently defines
“passenger enplaned.” Since this term
is very similar to the term ‘“passenger
boardings,”” we are not including a
“passenger boardings” definition in this
rulemaking.

Section 158.30 Pilot Program for PFC
Authorization at Non-Hub Airports

The proposed rule will create a new
§ 158.30 to comply with Vision 100’s
requirement to set up a pilot program to
streamline the application process for
non-hub airports.

The FAA’s 2002 examination of the
PFC program determined that about 60
percent of the applications processed

over the previous five years were for
non-hub airports. In addition, nearly 50
percent of the PFC projects at non-hub
airports over the study period provided
either the local matching funds for AIP
grants or supplemented AIP grants. A
high percentage of the total PFC
collections at non-hub airports were for
airside projects, such as runways,
taxiways and aprons, or for safety or
security equipment, such as aircraft
rescue and firefighting vehicles.
Furthermore, only 2.3 percent of the
nationwide approved PFC collections
were for projects at non-hub airports.
Based on these findings, the
Congressional changes mandated by
Vision 100 creating a pilot program
should improve the application process
for non-hub airports.

The pilot program will reduce the
information a public agency must
provide the FAA to gain approval to
impose a PFC. Currently, a public
agency must provide a detailed
description and justification for any
project proposed for PFC funding. In
addition, the public agency must
provide information on how the project
meets at least one PFC objective or
significant contribution finding. The
public agency must also provide
detailed project funding information as
well as answer several questions about
other requirements contained in
§§158.27 and 158.29. The format
required for each project requires an
average of 6 pages of information per
project.

In contrast, under § 158.30, the public
agency will provide a completed FAA
Form 5500-1 PFC Application and
summary project information. If a
proposed project is not in an existing
AIP grant, the public agency will have
to provide certain additional
information. A public agency will not
have to provide as detailed a description
or justification as in the general PFC
process. In addition, the public agency
is not required to discuss the PFC
objective in as great a detail as is
required in the general PFC process or
those projects included in AIP grants.
Thus, public agencies should be able to
provide the necessary information for
all projects on 1 or 2 pages.

Section 158.30(a) includes a general
description of the intent of the pilot
program. This subsection also discusses
that a public agency may request the
authority to only impose a PFC under
the pilot program. A public agency may
also request authority to both impose a
PFC and use that PFC revenue in the
same notice. Finally, a public agency
may request authority to use PFC
revenue previously approved for
collection. These options are the same

as those available to other public
agencies using the application
procedures under § 158.25. Thus, the
pilot program allows the same flexibility
as the current application procedures to
apply for various PFC authorities.

Sections 158.30(b) and 158.30(c) set
forth the information that a public
agency must include when notifying the
FAA of its intent to impose and/or use
a PFC under § 158.30. All notices of
intent filed under § 158.30 must include
consultation with air carriers pursuant
to § 158.23 and a public comment
period pursuant to § 158.24. This
section-by-section discussion reviews
these two sections later. All notices of
intent under § 158.30 filed with the
FAA must also include a copy of all
comments received during the
consultation and public comment
processes. In addition, the notice of
intent must include the public agency’s
reasons for proceeding with the notice
of intent for any particular project that
has been subject to disagreement or
negative comments during the
consultation or public comment
processes.

Section 158.30(b) sets forth the
information required for a notice of
intent to impose a PFC. Similarly,
§158.30(c) sets forth the information
required for a notice of intent to use PFC
revenue. The primary difference
between the two notices of intent is the
requirement to provide airport layout
plan (ALP), airspace, and environmental
information for those projects for which
the public agency is requesting to use
PFC revenue. Section 158.30(c) also
contains additional requirements if the
notice of intent to use PFC revenue is
not filed concurrently with the notice of
intent to impose a PFC.

The FAA has designed a form for use
in the current PFC application process
that has already received Office of
Management and Budget approval (FAA
Form 5500-1 PFC Application). This
form includes an application sheet with
blocks for general application
information and a certification and
signature section. The form also
includes two attachment forms, one for
project information and the other for
information on how the various projects
meet ALP, airspace, and environmental
requirements. The pilot program will
use the application sheet and, in some
instances, the ALP, airspace, and
environmental requirements
attachment.

The pilot program will use these
forms because they have been in use in
the PFC program for several years. They
are also available for download from the
FAA’s PFC web-page. These forms
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provide an easy format for information
on:

(1) The airport where the PFC’s will
be collected;

(2) The airport or airports where it
will be used;

(3) The total amount proposed to be
collected and used; and

(4) The PFC level proposed for
collection.

The application sheet also includes
certifications about compliance with the
PFC statute and regulation as well as
PFC assurances.

A significant way in which the pilot
program differs from the current
program is the requirement to provide
specific project information. The current
application process requires detailed
information about each project so the
FAA can evaluate the eligibility and
justification for each project. As
discussed above, the FAA believes most
projects proposed at non-hub airports
are projects that the FAA is familiar
with because of its management of the
AIP program. The FAA’s 2002 study of
the PFC program revealed that most
projects at non-hub airports involve
runways, taxiways, aprons, equipment
and simple terminal work. These types
of projects are generally non-
controversial. The majority of these
projects are duplicative of AIP grant
projects. In addition, the FAA has a
wealth of knowledge about the need for
airside and safety improvements at most
commercial service airports. The FAA
has gained this knowledge through its
participation in various airport planning
efforts and airport certification
programs. This is why the FAA has
proposed that public agencies need only
file limited project information in the
pilot program.

The FAA is proposing that the pilot
program distinguish between projects
already in an existing AIP grant and
those projects that are not. To be
included in an AIP grant, the FAA must
determine that a project is eligible and
justified under the AIP program. In
accordance with the provisions of
§ 158.15(b)(1)—(5), planning and
development projects that are eligible
under the AIP program are also eligible
under the PFC program. Thus, by
determining that a project is eligible for
an AIP grant, the FAA has also
determined that the project meets PFC
eligibility requirements. In addition,
projects included in AIP grants must
meet requirements identical with the
PFC requirements on ALP, airspace, and
environmental compliance. Therefore,
the FAA is proposing in the pilot
program that, for those projects already
in an existing AIP grant, the public
agency will provide:

(1) The title of the project;

(2) The PFC funds sought for the
project; and

(3) The AIP grant number associated
with the project.

For projects not currently included in
an AIP grant, the FAA will require more
information. This is because the FAA
does not have a decision on record
approving the eligibility or justification
of the project. The FAA also does not
have information on how the project
meets the ALP, airspace, and
environmental requirements. Therefore,
besides the project title and PFC funds
sought, the public agency will have to
provide information on the project
description and justification. This
information must be detailed enough to
allow the FAA to make determinations
on eligibility, justification, and the
extent to which the project meets a PFC
objective. However, as mentioned
above, the FAA is familiar with most
types of projects the public agency may
propose so this information will likely
be brief. The FAA’s 2002 study of the
PFC program revealed that most projects
at non-hub airports involve runways,
taxiways, aprons, equipment and simple
terminal work. The FAA expects that
the types of projects submitted under
the pilot program will be consistent
with the types of projects submitted by
non-hub airports in the past. To
determine that ALP, airspace, and
environmental requirements are met,
the public agency will have to file FAA
form 5500-1, Attachment G. This
attachment is designed to allow
completion without repetition of the
same information for each project.

The FAA intends to develop a form or
a series of forms for use in providing the
information required by § 158.30(b)(2)
independently from this rule. However,
the FAA encourages public agencies not
to wait for this form’s availability to file
a notice of intent.

The criteria and standards the FAA
will use to review any notice of intent
filed under the pilot program are set
forth in § 158.30(d). The FAA will use
the same criteria and standards
currently used in the PFC decision
making process and are found in
§§158.15, 158.17 and 158.29. These
criteria and standards are proposed to
be incorporated in § 158.30(d)(2)—(3).
The FAA’s review of the notice of intent
will be different depending on the AIP
grant status of the projects. However,
review of the public agency’s
consultation and public comment
processes will be the same regardless of
the AIP status of the projects.

The FAA has already made
determinations on project eligibility and
justification for projects in existing AIP

grants. Therefore, the FAA will not
duplicate that decision making in its
pilot program review process for
existing AIP projects. However, for
those projects not included in existing
AIP grants, the FAA will make
eligibility and justification
determinations.

Currently, the FAA approves,
partially approves, or disapproves all
PFC applications. However, the FAA
will not approve or disapprove a public
agency notice of intent under the pilot
program (§ 158.30(e)). Rather, the FAA
will acknowledge the public agency’s
notice of intent within 30 days of
receipt of the notice of intent. This
represents a savings of up to 90 days
from the current application process.
This acknowledgment will either agree
with all proposed projects, object to
some or all the proposed projects, or
object to the notice of intent in its
entirety.

The FAA will object to a project if it
determines the project is not eligible or
justified. In addition, for a project
proposed for use authority, the FAA
will object if the project does not meet
ALP, airspace, or environmental
requirements. Finally, the FAA will
object to a project if an interested party
raises an objection during the air carrier
consultation or public comment process
and the FAA determines that the public
agency did not adequately address this
objection in its notice of intent.

The FAA will object to a notice in its
entirety if the FAA determines the
consultation process did not comply
with §§158.23 and 158.24 and/or the
FAA objects to all projects in the notice
of intent.

In all cases, the FAA will provide the
public agency with its reasons for any
objections.

Once the FAA issues an
acknowledgment letter, § 158.30(f) sets
forth the actions a public agency may
take. If the FAA does not object to either
a project or the notice of intent in its
entirety, the public agency may
implement its PFC program following
the information in its notice of intent. If
the FAA objects to a project, the public
agency may not collect or use PFC
revenue on that project. If the FAA
objects to the notice of intent in its
entirety, the public agency may not
implement the PFC program proposed
in that notice.

Even though the pilot program creates
a separate application process, once the
FAA acknowledges a notice, § 158.30(f)
requires the public agency to comply
with all sections of part 158 except for
§158.25.

The language in § 158.30(g) sets forth
the Vision 100 mandate that any FAA
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acknowledgement issued under this
pilot program will not be considered an
order issued by the Secretary. Therefore,
these acknowledgments will not be
subject to appeal to the U.S. Court of
Appeals. This is in contrast to the FAA’s
current PFC decisions. Such decisions
are considered to be orders issued by
the Secretary and, can be appealed.
However, since the FAA’s
acknowledgement letter will include the
FAA’s reasons for any objections, the
public agency will potentially be able to
fix any identified problems and
resubmit its request. Therefore, the FAA
does not believe that the lack of appeal
rights will be a detriment to filing for
PFC authority under the pilot program
procedures. The FAA notes that there
has never been an appeal of a PFC
decision for a non-hub airport filed with
the U.S. Court of Appeals. The FAA
reminds non-hub airports that the pilot
program is optional and, alternatively,
they may file an application under the
procedures of § 158.25, which includes
the right to judicial review.

Finally, § 158.30(h) incorporates the
Vision 100 requirement that the pilot
program will be in effect for 3 years
from the date the final rule is enacted.

Vision 100 Statutory Changes
Applicable to the General PFC Program

Section 158.3 Definitions

The proposed rule will add the
definition of “‘significant business
interest” to part 158.

Before enactment of Vision 100, 49
U.S.C. 40117(c)(2) and current § 158.23
required public agencies to provide
notice to all air carriers and foreign air
carriers operating at the airport. Vision
100 modifies 49 U.S.C. 40117(c)(2) to
limit the public agency notice
requirement to carriers with a
“significant business interest” at the
airport. Therefore, the FAA proposes to
revise § 158.23 to comply with the
statutory change, limiting public agency
notice to carriers with a ““significant
business interest’ at the airport.
However, part 158 does not define the
term ‘‘significant business interest,” and
that phrase is an integral part of the
modified PFC process. Based on this
change, the proposed rule will provide
such a definition, using the following
definition from § 123(a)(1) of Vision
100:

“* * * an air carrier or foreign air carrier
that had no less than 1.0 percent of passenger
boardings at the airport in the prior calendar
year, had at least 25,000 passenger boardings
at the airport in the prior calendar year, or
provides scheduled service at the airport.”

Section 158.23 Consultation with air
carriers and foreign air carriers

As discussed in the definitions
section, § 158.23 currently requires
public agencies to consult with all air
carriers and foreign air carriers before
filing a PFC application and before
seeking certain amendments to a
previously approved PFC. 49 U.S.C.
40117(c)(2) is the basis for this section.
As discussed above, § 123(a) of Vision
100 modified 49 U.S.C. 40117(c)(2),
with the following:

“(F) For the purposes of this section, an
eligible agency providing notice and an
opportunity for consultation to an air carrier
or foreign air carrier is deemed to have
satisfied the requirements of this paragraph
if the eligible agency limits such notices and
consultations to air carriers and foreign air
carriers that have a significant business at the
airport. In the subparagraph, the term
‘significant business interest’ means an air
carrier or foreign air carrier that had no less
than 1.0 percent of passenger boardings at the
airport in the prior calendar year, had at least
25,000 passenger boardings at the airport in
the prior calendar year, or provides
scheduled service at the airport.”

To comply with the statutory change,
the proposed rule limits the required
consultation to only those air carriers
and foreign air carriers having a
significant business interest at the
airport.

Vision 100 modifies the carrier
consultation requirements by dropping
the requirement that the public agency
consult with all air carriers and foreign
air carriers who have operated at the
airport during the previous year. Vision
100 substitutes in its place a
requirement that the public agency
consult with carriers having a
significant business interest at the
airport. The FAA notes that the Vision
100 definition of significant business
interest would capture all carriers that
have filed consultation comments on
the various PFC applications over the
last five years.

However, the FAA notes that the
definition of a carrier with a significant
business interest at the airport may
create possible confusion in certain
situations. Under § 158.11, a public
agency may request to exclude a class of
carriers from the requirement to collect
the PFC. The public agency is not
required to consult with carriers that are
a part of a proposed excluded class.

One possible excluded class is a
carrier or carriers flying to a particular
isolated community. If designated as an
excluded class, a carrier may thus be
exempt from collecting a PFC for a
specific flight under § 158.11(2) but also
qualify as having a significant business
interest at the airport because of its

other operations. The exemption in
§158.11 is regulatory and based on FAA
discretion while the significant business
interest notice requirement in Vision
100 is statutory. Because of the statutory
requirement, if a public agency
determines that a carrier has a
significant business interest in its
airport, the FAA will not approve the
public agency’s request under § 158.11
to avoid consultation with that carrier.
This is the case even if the public
agency would otherwise be able to use
the exemption. The FAA notes that an
air carrier need only provide scheduled
service to qualify as a significant
business interest under the statutory
definition.

Vision 100 also requires that non-hub
airports participating in the pilot
program must follow the same
significant business interest notice
requirements as all other PFC
applicants. Therefore, proposed § 158.23
requires participating pilot program
public agencies to follow the significant
business interest notice requirements.
For further discussion of non-nub pilot
program requirements see the
discussion of proposed § 158.30.

Section 158.24 Notice and
Opportunity for Public Comment

Before enactment of Vision 100,
public agencies were not required by
statute or regulation to seek public
comment of proposed PFC’s. Only the
FAA was so required. This occurred
after the public agency filed the PFC
application for FAA approval. Public
agencies were only required to consult
with all air carriers at an airport, not
with the public. Vision 100 now
requires public agencies to seek public
comment before filing a PFC application
with the FAA. Section 123(a)(3) of
Vision 100 amends 49 U.S.C. 40117(c)
by inserting the following:

*“(3) Before submitting an application, the
eligible agency must provide reasonable
notice and an opportunity for public
comment. The Secretary shall prescribe
regulations that define reasonable notice and
provide for at least the following under this
paragraph;

“(A) A requirement that the eligible agency
provide public notice of intent to collect a
passenger facility fee so as to inform those
interested persons and agencies that may be
affected. The public notice may include—

(i) publication in local newspapers of
general circulation;

“(ii) publication in other local media; and

““(iii) posting the notice on the agency’s
Internet website.

“(B) A requirement for submission of
public comments no sooner than 30 days,
and no later than 45 days, after the date of
the publication of the notice.

“(C) A requirement that the agency include
in its application or notice submitted under
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subparagraph (A) copies of all comments
received under subparagraph (B).”

To comply with this statutory change,
the proposed rule will create a new
§ 158.24 that requires public agencies to
provide reasonable notice and an
opportunity for public comment. Public
agencies must comply with this notice
requirement before filing with the FAA
an application to collect a PFC or a
notice of intent to impose or use a PFC
under the non-hub pilot program. The
goal of this requirement is to provide
notice and the opportunity to comment
to the public of the potential existence
of a PFC that may affect them. The
public will have the opportunity to
provide comments based on a detailed
notice, before the public agency files a
PFC application or a non-hub pilot
program notice of intent with the FAA.

In determining what constituted a
reasonable notice, the FAA looked at the
information that public agencies must
provide in the consultation notice and
at the air carrier consultation meeting.
Information on any proposed excluded
class of carriers was deemed
unnecessary for the public comment
process.

A requirement that the public agency
provide information on the class of
carriers it proposes to exclude was not
included among the requirements of the
public comment notice. In the FAA’s
2002 examination of the PFC program,
the FAA found there were no comments
filed during the air carrier consultation
about a proposed excluded class of
carriers. Similarly, there were no
comments filed in response to the
FAA’s Federal Register notice about a
proposed excluded class of carriers.

Based on the existing consultation
process requirements, the FAA is
proposing that a reasonable public
notice must contain the following items:

(1) A description of each project the
public agency proposes to fund with the
PFC. The FAA expects that this
description could be as brief as, for
example, “extend taxiway A 500 feet to
the north”. However, the description
must be more than, for example,
“airfield pavements.” It must clearly
identify the proposed work;

(2) A brief justification for each
project the public agency proposes to
fund with the PFC. The public agency
must make available a more detailed
justification or justification documents
upon request of the public. A more
detailed project justification is not
included in the public comment process
for two reasons. First, a discussion of a
project’s justification may be complex in
nature, requiring information that could
far exceed the intended scope of the

public comment notice. Second, most
proposed projects are also in the public
agency’s airport master plan and/or
environmental documents and the
public has an opportunity to comment
on these projects through other means.
The FAA believes that reasonable public
notice should not require that the public
agency duplicate other processes. Thus,
the proposed rule does not include a
requirement to provide detailed project
justification in the public comment
notice.

(3) The PFC level for each project;

(4) The estimated amount of PFC
revenue the public agency will use for
each project;

(5) The proposed charge effective date
for the application or notice of intent;

(6) The estimated charge expiration
date for the application or notice of
intent;

(7) The estimated total PFC revenue
the public agency will collect for the
application or notice of intent; and,

(8) The name of and contact
information for the person within the
public agency to whom comments
should be sent.

The public agency must make the
notice available to interested parties
through one or more of the following
methods:

(1) Publication in a local newspaper,

(2) Publication in other local media,

(3) Posting on the public agency’s
Web site, or

(4) Some other method acceptable to
the FAA.

The FAA added the fourth option,
“other methods acceptable to the FAA,”
to those in Vision 100 to increase the
flexibility available to the public
agencies. The FAA advises that if a
public agency wishes to use an
alternative method, it must first discuss
the method with the FAA to make sure
the method is acceptable. In general, the
FAA will expect the public agency to
use a method of publication that is
readily available to most of the local
community. The public agency may also
wish to provide this notice to air
carriers who do not meet the definition
of a significant business interest under
§158.23. This could be accomplished by
posting the notice with fixed base
operators or similar common areas on
the airport or in national trade
publications.

To comply with Vision 100, the
proposed rule also directs the public
agency to establish a comment period of
between 30 and 45 days. This comment
period starts on the day after the date of
publication of the notice.

Finally, as noted above, this public
comment period is required for both
general PFC applications and for those

participating in the non-hub airport
pilot program. The discussion of
proposed § 158.30 contains further
details on the non-hub pilot program.

Section 158.37 Amendment of
Approved PFC

There is no statutory provision
controlling amendments, even after the
enactment of Vision 100. The PFC
amendment process is controlled solely
by FAA regulation, under § 158.37,
based on the FAA’s discretion. This
allows for flexibility in the public
agency’s management of its PFC
program.

Under existing § 158.37, there are two
different procedures used by public
agencies to amend PFC decisions. The
first method applies when the public
agency seeks to:

(1) Decrease the total amount of PFC
revenue approved for collection,

(2) Decrease the PFC level to be
collected from each passenger, or

(3) Increase the amount being
collected by 15 percent or less of the
total approved for collection.

This method allows the change to go
into effect without the consultation or
approval of the FAA. However, FAA
policy is to issue a letter acknowledging
the changes. The FAA usually issues
this letter between 30 and 60 days of the
date of the public agency’s notice. The
public agency also does not have to
consult with air carriers before
implementing changes under this
method of amendment process.
However, the public agency must notify
the collecting air carriers and the FAA
of a change due to this amendment
process.

The second method applies when the
public agency seeks to:

(1) Increase the PFC level to be
collected from each passenger,

(2) Materially alter the scope of an
approved project,

(3) Increase the total approved PFC
revenue by more than 15 percent, or

(4) Establish or amend a class of
carriers which is to be excluded from
the requirement to collect the PFC.

This method requires the public
agency to apply to the FAA for approval
of the amendment request. This method
also requires the public agency to
undertake consultation with the air
carriers before filing the amendment
application. The FAA will process an
amendment filed under the second
method in one of two ways.

First, if there is no carrier
disagreement to the proposed
amendment actions, the FAA will
evaluate the amendment application
and issue its decision within 30 days of
receipt of the application.



Federal Register/Vol. 69, No. 111/ Wednesday, June 9, 2004 /Proposed Rules

32305

Alternatively, if there is carrier
disagreement to one or more of the
proposed amendment actions, the FAA
will evaluate the amendment
application as well as any
disagreements presented during the
consultation process. Under these
procedures, the FAA has the option of
publishing a Federal Register notice
seeking public comment on the
proposed amendment actions. If there is
a notice, the FAA will include any
comments received because of the
notice in its analysis of the amendment
request. The FAA will issue its decision
within 120 days of receipt of the
amendment application.

In part because of the statutory
streamlining changes contained in
Vision 100, the FAA has decided to
change the amendment procedures
because they should not be more
complicated than the initial application
rules.

Furthermore, the FAA’s experience
with the current regulation leads to the
conclusion that several of the current
amendment procedures are confusing to
public agencies. The areas of confusion
mostly center on:

(1) When a public agency must
conduct additional consultation;

(2) What constitutes a material change
in the scope of the project; and

(3) How to determine if a request to
increase PFC revenue is above the 15
percent threshold.

In addition, the FAA has identified a
concern that a public agency could
make a major increase in the PFC’s
dedication to one project while at the
same time decreasing the PFC’s on
another project. A public agency could
thus avoid the requirement for further
air carrier consultation. The FAA
believes actions of this type undermine
the intent of the air carrier consultation
provision.

The proposed rule will revise this
section to streamline the PFC
amendment procedures. The revisions
to § 158.37 will create only one
procedure for public agencies to use
when seeking to amend PFC decisions.
It will also assure that the FAA
processes non-controversial
amendments promptly. The proposed
revisions to the amendment rules will
continue to provide flexibility to the
public agencies by allowing them to
change approved projects, increase or
decrease the PFC level, and otherwise
respond quickly when financial or
technical changes in a project are
necessary.

Section 158.37(a) discusses the types
of actions for which an amendment is
allowed and those for which one is not
allowed. Allowable actions will include:

(1) Increasing or decreasing the PFC
level to be charged to a passenger;

(2) Changing the scope of a project;

(3) Increasing or decreasing the
amount of PFC revenue to be used on
a project; and

(4) Establishing or amending an
excluded class of carriers.

The new language deletes the term
“materially alter the scope of an
approved project” as a basis for an
amendment since this term has caused
much of the confusion. A public agency
may still alter a project description,
which will now be called a change of
scope. The amendment rules limit the
changes that a public agency can make.
Changing the scope of a project by
amendment must remain true to the
nature and structure of the approved
project. Changing approved projects to a
different type of project, adding new
unrelated work elements, or
constructing the same type of project for
a different purpose than a project
previously approved by the FAA, are
new projects. These types of
modifications require processing as a
new application, rather than as an
amendment.

Examples of changing the scope
include:

(1) Trying to amend an approved
taxiway construction project to include
extending a runway; and

(2) Trying to amend an approved
facility construction project to include
the same type of facility but at a
different location. For example, a
request to amend a taxiway construction
project approved for one side of the
airfield to add taxiway construction on
the opposite side of the airfield will be
unacceptable.

Another change to the rule is that
increases and decreases of PFC revenue
will be calculated on a project-by-
project basis, rather than as a change in
the total amount approved for an
application. In addition, the FAA is
proposing that an increase of more than
25 percent above the original approved
amount for a project be the threshold to
determine if the opportunity for
additional consultation and public
comment is needed. These changes
should address the cause for some of the
public agencies’ confusion as well as
addressing the FAA’s concern about
significant funding changes.

Under the new § 158.37(b), any public
agency requesting an amendment must
receive approval from the FAA. The
amendment application will include a
description of the proposed amendment.
The public agency must provide
justification for the amendment if it
includes a change in the scope of the
project or an increase in the total

approved PFC revenue for a project. In
addition, public agencies of large and
medium hub airports must provide a
discussion on how the project meets the
significant contribution requirement of
§ 158.17(b), for any project in the
amendment seeking to increase the PFC
level above $3.00.

The public agency must follow the air
carrier consultation and public
comment requirements of §§ 158.23 and
158.24 if the amendment request is to:

(1) Increase the original PFC amount
for any project by more than 25 percent;

(2) Change the scope of a project; or

(3) Increase the PFC level.

The public agency must also include
copies of any comments received during
the carrier consultation and public
comment processes in its amendment
request. This requirement ensures that
all interested parties have the
opportunity to provide comments on
significant changes to the approved PFC
program.

Section 158.37(c) provides the FAA’s
decision-making procedures for
amendments. The FAA must either
approve, partially approve or
disapprove each amendment request
within 30 days of the FAA’s receipt of
the request. In deciding, the FAA will
consider whether the amendment is
within the structure of the approved
project and whether the project costs are
reasonable and necessary for
accomplishing the approved project.
The FAA will also consider any
comments filed during the consultation
and public comment processes before
reaching a decision.

Finally, to assure proper PFC
collections, § 158.37(d) requires the
public agency to notify the carriers of
any change to the approved PFC
resulting from an amendment. In
addition, the effective date of any new
PFC level must be no earlier than the
first day of a month that is at least 30
days from the date the public agency
notifies the carriers.

As noted above, the proposed PFC
amendment procedures apply to both
general PFC applications and non-hub
airport pilot program notices of intent.

Section 158.25 Applications

The proposed rule makes several
changes to this section. Most of these
changes are necessary to conform to the
changes in other sections of part 158
called for by Vision 100 and as
discussed above. The other changes to
this section streamline procedures in
keeping with the intent of Vision 100.

The modifications proposed in
§§158.25(a), 158.25(c)(1)(i),
158.25(c)(1)(ii) and 158.25(c)(2)(ii)(A)-
(C) specity that a public agency must
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use FAA Form 5500-1 (latest edition)
and all applicable Attachments when
filing a PFC application under this
section. When Part 158 was issued in
1991, the FAA had not developed PFC
application forms. Rather than delay
implementing the program while
waiting for forms to be developed and
approved for use, the regulation stated
that public agencies should file a PFC
application in a manner and form
prescribed by the Administrator. Since
then, the FAA has developed an
application form that the Office of
Management and Budget has approved
for use. This current version of the
application form has been in use, with
minor modifications, since 2000.

The proposed rule will change
§158.25(b)(11) to be consistent with the
change to § 158.23 limiting consultation
to only those carriers with a significant
business interest at the airport. This
proposed rule will also change
§158.25(b)(11) to include the
requirement for a public comment
period under new § 158.24. This new
language will require public agencies to
treat comments received from the public
in a manner similar to the way they treat
comments from air carriers under the
existing rules.

The proposed rule will also create a
new § 158.25(b)(14) to incorporate the
requirement in Vision 100 that public
agencies include a copy of all comments
received during the air carrier
consultation and public comment
processes in the PFC application.
Section 123(a)(1) of Vision 100 amends
49 U.S.C. 40117(c) by adding the
following to the end of paragraph (2):

(E) The agency must include in its
application or notice submitted under
subparagraph (A) copies of all certifications
of agreement or disagreement received under
subparagraph (D).

The FAA notes that many public
agencies already voluntarily include
copies of the certifications of agreement
and disagreement filed by the air
carriers during the consultation process.

The proposed rule will also change
§§ 158.25(c)(1)(i) and 158.25(c)(2)(i).
These paragraphs set forth the
requirements for applications seeking
authority to use PFC revenue. Currently,
such applications require much of the
same information that public agencies
previously filed with their applications
for authority to impose the PFC. This is
the case even if that information has not
changed. The proposed changes will
allow public agencies to incorporate
much of the prior information by
reference if nothing has changed since
the FAA approved the impose authority
application. These changes will

streamline this process and remove
duplicative information.

Finally, the last sentence in
§ 158.25(a) will be changed. It currently
states that an application that will be
“* * *in a manner and form prescribed
by the Administrator.” The new
sentence will refer to the actual
application. Based on this change, all
other sentences in § 158.25 with the old
application reference will change to the
new application reference under the
proposed rule.

Section 158.27 Review of Applications

Before enactment of Vision 100, 49
U.S.C. 40117(c)(3) and current
§158.27(c)(2) required the FAA to
publish a notice in the Federal Register
of its intent to rule on an application.
This notice invites public comment
about the pending application and sets
forth specific information about the
proposed PFC.

Section 123(a)(4) of Vision 100
amends 49 U.S.C. 40117(c)(4)
(redesignated from 49 U.S.C.
40117(c)(3)) by striking “‘shall”” and
inserting ““may.” This statutory change
allows the FAA the option of publishing
a notice in the Federal Register rather
than requiring the notice. To comply
with the statute, the proposed rule
changes §§158.27(c)(2), 158.27(c)(3) and
158.25(c)(4) to incorporate this statutory
change by making the Federal Register
notice optional.

The FAA expects that it will publish
a notice in the Federal Register only for
those applications with significant
issues or public controversy. The FAA
generally views intermodal ground
transportation access projects as
significant because they connect to off-
airport transit systems and because they
can be quite costly. In addition, when a
terminal project involves airline
competition or leasing, the FAA is also
likely to consider it significant. The
FAA has found that terminal projects
involving competition or leasing may be
perceived as benefiting one carrier over
another and, thus, require more Federal
scrutiny. In addition, terminal projects
are often financed with significant
amounts of PFC revenue. Finally, the
FAA will analyze comments received as
a result of both the airline consultation
and the public comment processes and
may publish a Federal Register notice if
there are issues raised during these
processes that are controversial. This
change will enable the FAA to issue
non-controversial decisions in as few as
45 to 60 days rather than the current
standard of 75 to 120 days.

Section 158.29 The Administrator’s
Decision

The proposed rule will change
§158.29(c)(2) to include a reference to
the new § 158.24 (public comment). If
the FAA has disapproved an application
or a project, § 158.29(c)(2) sets forth the
requirements to reapply for PFC
approval. The regulation currently
requires that the public agency comply
with the air carrier consultation
requirements of § 158.23 before
resubmitting an application. The FAA
has determined that compliance with
§ 158.24 should also be a requirement
for any action under § 158.29(c)(2).

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. We
have determined that there is no current
new information collection
requirements associated with this
proposed rule.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
comply with International Civil
Aviation Organization (ICAO) Standards
and Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to these proposed
regulations.

Economic Assessment, Regulatory
Flexibility Determination, Trade Impact
Assessment, and Unfunded Mandates
Assessment

Proposed changes to Federal
regulations must undergo several
economic analyses. First, Executive
Order 12866 directs that each Federal
agency propose or adopt a regulation
only upon a determination that the
benefits of the intended regulation
justify its costs. Second, the Regulatory
Flexibility Act of 1980 requires agencies
to analyze the economic impact of
regulatory changes on small entities.
Third, the Trade Agreements Act (19
U.S.C. 2531-2533) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, this Trade
Act also requires agencies to consider
international standards and, where
appropriate, use them as the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4) requires agencies to prepare
a written assessment of the costs,
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benefits, and other effects of proposed
or final rules that include a Federal
mandate likely to result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by
private sector, of $100 million or more
annually (adjusted for inflation).

In conducting these analyses, FAA
has determined this rule (1) has benefits
that justify its costs, is not a “‘significant
regulatory action” as defined in section
3(f) of Executive Order 12866, and is not
“significant” as defined in DOT’s
Regulatory Policies and Procedures; (2)
will not have a significant economic
impact on a substantial number of small
entities; (3) will have a neutral trade
impact; and (4) does not impose an
unfunded mandate on state, local, or
tribal governments, or on the private
sector. These analyses, available in the
docket, are summarized below.

Total Costs and Benefits of This
Rulemaking

The estimated net cost saving of this
proposed rule is estimated at $3,550,000
or $2,544,850, discounted. Although the
pilot program would terminate after 3
years, the other proposed provisions
would continue. Airports are estimated
to have net cost savings over a 10-year
period of $3,075,000 or $2,211,250,
discounted. The FAA is estimated to
have net cost savings of $475,000 over
a 10-year period or $333,600,
discounted. Air carriers would incur
only minimal costs in adjusting to the
proposed changes to Part 158.

Who Is Potentially Affected by This
Rulemaking

Commercial airports, air carriers
servicing these airports and the
traveling public using these airports.

Our Cost Assumptions and Sources of
Information

¢ Discount rate—7%.

¢ Period of analysis—2005-2007 for
savings associated with the pilot
program and 2005-2014 for proposed
regulatory changes.

e Monetary values expressed in 2003

dollars.

Costs (per individual action):

Airport cost to notify and consult
with an air carrier regarding a
PFC application ........c.ccccceveeeene

Airport cost to solicit and include
public comment on PFC appli-
cation ......ccceiciiiii,

Airport cost (non-hub airports) to
file a PFC application ................

Airport cost-savings for PFC use
application

Airport  cost-savings
amendment

$175

$600
$5,000

$5,000

for

$1,667

FAA cost of Federal Register no-

HHCE e $500

These cost figures are based on the
results of a study conducted by the
FAA, the FAA’s experience with the
administration of the PFC program, and
as part of figures determined for
paperwork reduction analysis.

Alternatives We Considered

The FAA hired a consultant to review
past PFC records of decisions and other
related materials to assess whether
certain PFC procedures could be
streamlined. On the basis of the study,
the FAA put forward several ideas for
streamlining the PFC process as part of
the Administration’s Reauthorization
proposal. Many of these proposals were
incorporated into the Vision 100 law.

Benefits of This Rulemaking

The FAA estimates that the net effect
of the proposed changes would be a
decrease in cost for airports and have a
neutral effect on air carriers and airline
passengers.

Cost of This Rulemaking

Airports would realize net cost
savings over a 10-year period of
$3,075,000 or $2,211,300, discounted.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(RFA) directs the FAA to fit regulatory
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
the regulation. We are required to
determine whether a proposed or final
action will have a “significant economic
impact on a substantial number of small
entities” as they are defined in the Act.
If we find that the action will have a
significant impact, we must do a
“regulatory flexibility analysis.”

The FAA has determined that this
proposed rule will not impose costs on
small commercial service airports.
Rather, costs associated with this
proposed rule will be limited to only
what is authorized by statute. Moreover,
actual PFC collection authority is not
affected by the proposal and all costs are
fully recoverable through the PFC, if
necessary, by small adjustments in the
period of PFC collection. The FAA
estimates that a small airport will
realize net cost-savings of
approximately $9,400 annually under
the proposed rule.

The FAA conducted the required
review of this proposed rule and
determined that it will not have a
significant economic impact.
Accordingly, pursuant to the Regulatory
Flexibility Act, 5 U.S.C. 605(b), the FAA

certifies that this proposed rule will not
have a significant impact on a
substantial number of small entities.
The FAA seeks public comments
regarding this finding and requests that
all comments be accompanied with
detailed supporting data.

Trade Impact Assessment

The Trade Agreement Act of 1979
prohibits Federal agencies from
establishing any standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Legitimate domestic objectives, such as
safety, are not considered unnecessary
obstacles. The statute also requires
consideration of international standards
and, where appropriate, that they be the
basis for U.S. standards. The FAA has
assessed the potential effect of this
proposed rule and has determined that,
to the extent it imposes any costs
affecting international entities, it will
impose the same costs on domestic and
international entities for comparable
services, and thus has a neutral trade
impact.

Unfunded Mandates Assessment

The Unfunded Mandates Reform Act
of 1995 (the Act) is intended, among
other things, to curb the practice of
imposing unfunded Federal mandates
on State, local, and tribal governments.
Title II of the Act requires each Federal
agency to prepare a written statement
assessing the effects of any Federal
mandate in a proposed or final agency
rule that may result in an expenditure
of $100 million or more (adjusted
annually for inflation) in any one year
by State, local, and tribal governments,
in the aggregate, or by the private sector;
such a mandate is deemed to be a
“significant regulatory action.”

This proposed rule does not contain
such a mandate. The requirements of
Title II of the Act, therefore, do not

apply.
Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order 13132, Federalism. We
determined that this action would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and therefore
would not have federalism implications.

Plain English

Executive Order 12866 (58 FR 51735,
Oct. 4, 1993) requires each agency to
write regulations that are simple and
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easy to understand. We invite your
comments on how to make these
proposed regulations easier to
understand, including answers to
questions such as the following:

e Are the requirements in the
proposed regulations clearly stated?

¢ Do the proposed regulations contain
unnecessary technical language or
jargon that interferes with their clarity?

¢ Would the regulations be easier to
understand if they were divided into
more (but shorter) sections?

e Is the description in the preamble
helpful in understanding the proposed
regulations?

Please send your comments to the
address specified in the ADDRESSES
section.

Environmental Analysis

FAA Order 1050.1D defines FAA
actions that may be categorically
excluded from preparation of a National
Environmental Policy Act (NEPA)
environmental impact statement. In
accordance with FAA Order 1050.1D,
appendix 4, paragraph 4(j), this
proposed rulemaking action qualifies for
a categorical exclusion.

Regulations That Significantly Affect
Energy Supply, Distribution, or Use

The FAA has analyzed this NPRM
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). We
have determined that it is not a
“significant energy action” under the
executive order because it is not a
“significant regulatory action” under
Executive Order 12866, and it is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

List of Subjects in 14 CFR Part 158
Air carriers, Airports, Passenger

facility charge, Public agencies,

Collection compensation.

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend part 158 of title 14,
Code of Federal Regulations, as follows:

PART 158—PASSENGER FACILITY
CHARGES (PFC’S)

1. The authority citation for part 158
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40116—-40117,
47106, 47111, 47114-47116, 47524, 47526.

2. Amend § 158.3 to add the following
definitions:

§158.3 Definitions.

* * * * *

Non-hub airport means a commercial
service airport (as defined in 49 U.S.C.
47102) that has less than 0.05 percent of
the passenger boardings in the U.S. in
the prior calendar year on an aircraft in

service in air commerce.
* * * * *

Significant business interest means an
air carrier or foreign air carrier that:

(1) Had no less than 1.0 percent of
passenger boardings at that airport in
the prior calendar year,

(2) Had at least 25,000 passenger
boardings at the airport in that prior
calendar year, or

(3) Provides scheduled service at that
airport.

* * * * *

3. Amend § 158.23 by revising
paragraph (a) introductory text to read
as follows:

§158.23 Consultation with air carriers and
foreign air carriers.

(a) Notice by public agency. A public
agency must provide written notice to
air carriers and foreign air carriers
having a significant business interest at
the airport where the PFC is proposed.
A public agency must provide this
notice before the public agency files an
application with the FAA for authority
to impose a PFC under § 158.25(b). In
addition, public agencies must provide
this notice before filing an application
with the FAA for project approval under
§ 158.25(c). Public agencies must also
provide this notice before filing a notice
of intent to impose and/or use a PFC
under § 158.30. Finally, a public agency
must provide this notice before filing a
request to amend a previously approved
PFC as discussed in §158.37(b)(1). The
notice shall include:

* * * * *

4. Add §158.24 to read as follows:

§158.24 Notice and opportunity for public
comment.

(a) Notice by public agency. (1) A
public agency must provide written
notice and an opportunity for public
comment before:

(i) Filing an application with the FAA
for authority to impose a PFC under
§158.25(b);

(ii) Filing an application with the
FAA for project approval under
§158.25(c);

(iii) Filing a notice of intent to impose
and/or use a PFC under § 158.30; and

(iv) Filing a request to amend a
previously approved PFC as discussed
in § 158.37(b)(1).

(2) The notice must allow the public
to file comments for at least 30 days, but
no more than 45 days, after the date of
publication of the notice or posting on

the public agency’s Web site, as
applicable.

(b) Notice contents. (1) The notice
required by § 158.24(a) must include:

(i) A description of the project(s) the
public agency is considering for funding
by PFC’s;

(ii) A brief justification for each
project the public agency is considering
for funding by PFC’s;

(iii) The PFC level for each project;

(iv) The estimated total PFC revenue
the public agency will use for each
project;

(v) The proposed charge effective date
for the application or notice of intent;

(vi) The estimated charge expiration
date for the application or notice of
intent;

(vii) The estimated total PFC revenue
the public agency will collect for the
application or notice of intent; and

(viii) The name of and contact
information for the person within the
public agency to whom comments
should be sent.

(2) The public agency must make
available a more detailed project
justification or the justification
documents to the public upon request.

(c) Distribution of notice. The public
agency must make the notice available
to the public and interested agencies
through one or more of the following
methods:

(1) Publication in local newspapers of
general circulation;

(2) Publication in other local media;

(3) Posting the notice on the public
agency’s Internet website; or

(4) Any other method acceptable to
the Administrator.

5. Revise § 158.25 to read as follows:

§158.25 Applications.

(a) General. This section specifies the
information the public agency must file
when applying for authority to impose
a PFC and for authority to use PFC
revenue on a project. A public agency
may apply for such authority at any
commercial service airport it controls.
The public agency must use the
proposed PFC to finance airport-related
projects at that airport or at any existing
or proposed airport that the public
agency controls. A public agency may
apply for authority to impose a PFC
before or concurrent with an application
to use PFC revenue. The public agency
may file an application. If a public
agency chooses to apply, it must do so
by using FAA Form 5500-1, PFC
Application (latest edition) and all
applicable Attachments. The public
agency must provide the information
required under paragraphs (b) or (c), or
both, of this section.

(b) Application for authority to
impose a PFC. This paragraph sets forth
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the information to be submitted by all
public agencies seeking authority to
impose a PFC. A separate application
shall be submitted for each airport at
which a PFC is to be imposed. The
application shall be signed by an
authorized official of the public agency,
and, unless otherwise authorized by the
Administrator, must include the
following:

(1) The name and address of the
public agency.

(2) The name and telephone number
of the official submitting the application
on behalf of the public agency.

(3) The official name of the airport at
which the PFC is to be imposed.

(4) The official name of the airport at
which a project is proposed.

(5) A copy of the airport capital plan
or other documentation of planned
improvements for each airport at which
a PFC financed project is proposed.

(6) A description of each project
proposed.

(7) The project justification, including
the extent to which the project achieves
one or more of the objectives set forth
in §158.15(a) and (if a PFC level above
$3 is requested) the requirements of
§158.17. In addition—

(i) For any project for terminal
development, including gates and
related areas, the public agency shall
discuss any existing conditions that
limit competition between and among
air carriers and foreign air carriers at the
airport, any initiatives it proposes to
foster opportunities for enhanced
competition between and among such
carriers, and the excepted results of
such initiatives; or

(ii) For any terminal development
project at a covered airport, the public
agency shall submit a competition plan
in accordance with §158.19.

(8) The charge to be imposed for each
project.

(9) The proposed charge effective
date.

(10) The estimated charge expiration
date.

(11) Information on the consultation
with air carriers and foreign air carriers
having a significant business interest at
the airport and the public comment
process, including:

(i) A list of such carriers and those
notified;

(ii) A list of carriers that
acknowledged receipt of the notice
provided § 158.23(a);

(iii) Lists of carriers that certified
agreement and that certified
disagreement with the project;

(iv) Information on which method
under § 158.24(b) the public agency
used to meet the public notice
requirement; and

(v) A summary of substantive
comments by carriers contained in any
certifications of disagreement with each
project and disagreements with each
project provided by the public, and the
public agency’s reasons for continuing
despite such disagreements.

(12) If the public agency is also filing
arequest under § 158.11—

(i) The request;

(ii) A copy of the information
provided to the carriers under
§158.23(a)(3);

(iii) A copy of the carriers’ comments
with respect to such information;

(iv) A list of any class or classes of
carriers that would not be required to
collect a PFC if the request is approved;
and

(v) The public agency’s reasons for
submitting the request in the face of
opposing comments.

(13) A copy of information regarding
the financing of the project presented to
the carriers and foreign air carriers
under § 158.23 of this part and as
revised during the consultation.

(14) A copy of all comments received
as a result of the carrier consultation
and public comment processes.

(15) For an application not
accompanied by a concurrent
application for authority to use PFC
revenue:

(i) A description of any alternative
methods being considered by the public
agency to accomplish the objectives of
the project;

(ii) A description of alternative uses of
the PFC revenue to ensure such revenue
will be used only on eligible projects in
the event the proposed project is not
approved;

(iii) A timetable with projected dates
for completion of project formulation
activities and submission of an
application to use PFC revenue; and

(iv) A projected date of project
implementation and completion.

(16) A signed statement certifying that
the public agency will comply with the
assurances set forth in Appendix A to
this Part.

(17) Such additional information as
the Administrator may require.

(c) Application for authority to use
PFC revenue. A public agency may use
PFC revenue only for projects approved
under this paragraph. This paragraph
sets forth the information that a public
agency shall submit, unless otherwise
authorized by the Administrator, when
applying for the authority to use PFC
revenue to finance specific projects.

(1) An application submitted
concurrently with an application for the
authority to impose a PFC, must
include:

(i) FAA Form 5500-1 without
attachments except as required below;

(ii) For any projects where there have
been no changes since the FAA
approved authority to impose a PFC for
those projects, a list of projects included
in this application for use authority. The
FAA will consider the information on
these projects, filed with the impose
authority application, incorporated by
reference;

(iii) For any project that has changed
since receiving impose authority, the
public agency must file an Attachment
B for that project clearly describing the
changes to the project; and

(iv) An FAA Form 5500-1,
Attachment G, Airport Layout Plan,
Airspace, and Environmental Findings
(latest edition) providing the following
information:

(A) For projects required to be shown
on an ALP, the ALP depicting the
project has been approved by the FAA
and the date of such approval;

(B) All environmental reviews
required by the National Environmental
Policy Act (NEPA) of 1969 have been
completed and a copy of the final FAA
environmental determination with
respect to the project has been
approved, and the date of such
approval, if such determination is
required; and

(C) The final FAA airspace
determination with respect to the
project has been completed, and the
date of such determination, if an
airspace study is required.

(v) The information required by
§§158.25(b)(16) and 158.25(b)(17).

(2) An application where the
authority to impose a PFC has been
previously approved:

(i) Must not be filed until the public
agency conducts further consultation
with air carriers and foreign air carriers
under § 158.23. However, the meeting
required under § 158.23(a)(4) is optional
if there are no changes to the projects
after approval of the impose authority
and further opportunity for public
comment under § 158.24; and

(ii) Must include a summary of further
air carrier consultation and the public
agency’s response to any disagreements
submitted under the air carrier
consultation and public comment
processes conducted under paragraph
(c)(2)(i) of this section;

(iii) Must include the following,
updated and changed where
appropriate:

(A) The information required under
(c)(1)(i) of this section;

(B) The information required under
(c)(1)(ii) of this section; and

(C) The information required by
§§158.25(b)(16) and 158.25(b)(17).
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6. Amend § 158.27 by revising
paragraphs (c)(2), (c)(3) introductory
text, and (c)(4) to read as follows:

§158.27 Review of applications.
* * * * *

(C) * *x %

(2) The Administrator may opt to
publish a notice in the Federal Register
advising that the Administrator intends
to rule on the application and inviting
public comment, as set forth in
paragraph (e) of this section. If the
Administrator publishes a notice, the
Administrator will provide a copy of the
notice to the public agency.

(3) If the Administrator publishes a
notice, the public agency—

* * * * *

(4) After reviewing the application
and any public comments received from
a Federal Register notice, the
Administrator issues a final decision
approving or disapproving the
application, in whole or in part, before
120 days after the FAA Airports office
received the application.

7. Amend § 158.29 by revising
paragraph (c)(2) to read as follows:

§158.29 The Administrator’s decision.
* * * * *

(c) * x %

(2) A public agency reapplying for
approval to impose or use a PFC must
comply with §§158.23, 158.24, and
158.25 of this part.

* * * * *

8. Add §158.30 to subpart A to read

as follows:

§158.30 Pilot Program for PFC
Authorization at Non-Hub Airports.

(a) General. This section specifies the
procedures a public agency controlling
a non-hub airport must follow when
notifying the FAA of its intent to impose
a PFC and to use PFC revenue on a
project under this section. In addition,
this section describes the FAA’s rules
for reviewing and acknowledging a
notice of intent filed under this section.
A public agency may notify the FAA of
its intent to impose a PFC before or
concurrent with a notice of intent to use
PFC revenue. A public agency must file
a notice of intent in the manner and
form prescribed by the Administrator
and must include the information
required under paragraphs (b), (c), or
both, of this section.

(b) Notice of intent to impose a PFC.
This paragraph sets forth the
information a public agency must file to
notify the FAA of its intent to impose
a PFC under this section. The public
agency must file a separate notice of
intent for each airport at which the

public agency plans on imposing a PFC.
An authorized official of the public
agency must sign the notice of intent
and, unless authorized by the
Administrator, must include:

(1) A completed FAA Form 5500-1,
PFC Application (latest edition) without
attachments except as required below;

(2) Project information (in the form
and manner prescribed by the FAA)
including the project title, PFC funds
sought, PFC level sought, and, if an
existing Airport Improvement Program
(AIP) grant already covers this project,
the grant agreement number.

(3) If an existing AIP grant does not
cover this project, the notice of intent
must include the information in
paragraph (b)(2) of this section as well
as the following:

(i) Additional information describing
the proposed schedule for the project,

(ii) A description of how this project
meets one of the PFC objectives in
§158.15(a), and

(iii) A description of how this project
meets the adequate justification
requirement in § 158.15(c).

(4) A copy of any comments received
by the public agency during the air
carrier consultation and public
comment processes (§ 158.23 and
§ 158.24) and the public agency’s
response to any disagreements.

(5) If applicable, a request to exclude
a class of carriers from the requirement
to collect the PFC (§158.11).

(6) A signed statement certifying that
the public agency will comply with the
assurances set forth in Appendix A to
this Part.

(7) Any additional information the
Administrator may require.

(c) Notice of intent to use PFC
revenue. A public agency may use PFC
revenue only for projects included in
notices filed under this paragraph or
approved under § 158.29. This
paragraph sets forth the information that
a public agency must file, unless
otherwise authorized by the
Administrator, in its notice of intent to
use PFC revenue to finance specific
projects under this section.

(1) A notice of intent to use PFC
revenue filed concurrently with a notice
of intent to impose a PFC must include:

(i) The information required under
paragraphs (b)(1) through (7) of this
section;

(ii) A completed FAA Form 5500-1,
Attachment G, Airport Layout Plan,
Airspace, and Environmental Findings
(latest edition) for all projects not
included in an existing Federal airport
grant program grant.

(2) A notice of intent to use PFC
revenue where the FAA has previously

acknowledged a notice of intent to
impose a PFC must:

(i) Be preceded by further
consultation with air carriers and the
opportunity for public comment under
§158.23 and § 158.24 of this part.
However, a meeting with the air carriers
is optional if all information is the same
as that provided with the impose
authority notice;

(ii) Include a copy of any comments
received by the public agency during
the air carrier consultation and public
comment processes (§158.23 and
§ 158.24) and the public agency’s
response to any disagreements or
negative comments; and

(iii) Include any updated and changed
information:

(A) Required by paragraphs (b)(1), (2),
(5), (6), and (7) of this section; and

(B) Required by paragraph (c)(1)(ii) of
this section.

(d) FAA review of notices of intent.
The FAA will review the notice of
intent to determine that:

(1) The amount and duration of the
PFC will not result in revenue that
exceeds the amount necessary to finance
the project(s);

(2) Each proposed project meets the
requirements of § 158.15;

(3) Each project proposed at a PFC
level above $3 meets the requirements
of §158.17(a)(2) and (3);

(4) All applicable airport layout plan,
airspace, and environmental
requirements have been met for each
project;

(5) Any request by the public agency
to exclude a class of carriers from the
requirement to collect the PFC is
reasonable, not arbitrary,
nondiscriminatory, and otherwise
complies with the law; and

(6) The consultation and public
comment processes complied with
§158.23 and § 158.24.

The FAA will also make a
determination regarding the public
agency’s compliance with 49 U.S.C.
47524 and 47526 governing airport
noise and access restrictions and 49
U.S.C. 47107(b) governing the use of
airport revenue. Finally, the FAA will
review all comments filed during the air
carrier consultation and public
comment processes.

(e) FAA acknowledgment of notices of
intent. Within 30 days of receipt of the
public agency’s notice of intent about its
PFC program, the FAA will issue a
written acknowledgment of the public
agency’s notice. The FAA’s
acknowledgment may concur with all
proposed projects, may object to some
or all proposed projects, or may object
to the notice of intent in its entirety. The
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FAA’s acknowledgment will include the
reason(s) for any objection(s).

(f) Public agency actions following
issuance of FAA acknowledgment letter.
If the FAA does not object to either a
project or the notice of intent in its
entirety, the public agency may
implement its PFC program. The public
agency’s implementation must follow
the information specified in its notice of
intent. If the FAA objects to a project,
the public agency may not collect or use
PFC revenue on that project. If the FAA
objects to the notice of intent in its
entirety, the public agency may not
implement the PFC program proposed
in that notice. When implementing a
PFC under this section, except for
§ 158.25, a public agency must comply
with all sections of Part 158.

(g) Acknowledgment not an order. An
FAA acknowledgment issued under this
section is not considered an order
issued by the Secretary for purposes of
49 U.S.C. 46110 (Judicial Review).

(h) Sunset provision. This section will
expire 3 years after the date of
enactment of the final rule.

9. Revise §158.37 to read as follows:

§158.37 Amendment of approved PFC.

(a)(1) A public agency may amend an
approved PFC to:

(i) Increase or decrease the level of
PFC the public agency wants to collect
from each passenger,

(ii) Increase or decrease the total
approved PFC revenue,

(iii) Change the scope of an approved
project,

(iv) Delete an approved project, or

(v) Establish a new class of carriers
under § 158.11 or amend any such class
previously approved.

(2) A public agency may not amend
an approved PFC to add projects,
change an approved project to a
different facility type, or alter an
approved project to accomplish a
different purpose.

(b) The public agency must file a
request to the Administrator to amend
an approved PFC decision. The request
must include or demonstrate:

(1)) Further consultation with the air
carriers and foreign air carriers and seek
public comment in accordance with
§§158.23 and 158.24 when applying for
those requests to:

(A) Amend the approved PFC amount
for a project by more than 25 percent of
the original approved amount,

(B) Change the scope of a project, or

(C) Increase the PFC level.

(ii) No further consultation with air
carriers and foreign air carriers or public
comment is required by a public agency
in accordance with §§158.23 and
158.24 when applying for an
amendment in the following situations:

(A) To institute a decrease in the level
of PFC to be collected from each
passenger; or

(B) To institute a decrease in the total
PFC revenue; or

(C) To institute an increase of 25
percent or less for any approved PFC
project; or

(D) To establish a new class of carriers
under § 158.11 or amend any such class
previously approved.

(2) A copy of any comments received
from the processes in paragraph (b)(1)(i)
of this section for the carrier
consultation and the opportunity for
public comment in accordance with
§§158.23 and 158.24;

(3) The public agency’s reasons for
continuing despite any objections;

(4) A description of the proposed
amendment;

(5) Justification, if the amendment
involves a change in the PFC amount for
a project by more than 25 percent of the
original approved amount, a change of
the approved project scope, or an
increase in total approved PFC revenue
for the project;

(6) A description of how each project
meets the requirements of § 158.17(b),
for each project proposed for an increase
of the PFC level above $3.00 at a
medium or large hub airport;

(7) A signed statement certifying that
the public agency has met the
requirements of § 158.19 if applicable,
for any amendment proposing to
increase the PFC level above $3.00 at a
medium or large hub airport; and

(8) Any other information the
Administrator may require.

(c) The Administrator will approve,
partially approve or disapprove the
amendment request and notify the
public agency of the decision within 30
days of receipt of the request. If a PFC
level of more than $3 is approved, the
Administrator must find the project
meets the conditions of § 158.17 and
§158.19 if applicable, before the public
agency can implement the new PFC
level.

(d) The public agency must notify the
carriers of any change to the approved
PFC resulting from an amendment. The
effective date of any new PFC level must
be no earlier than the first day of a
month which is at least 30 days from the
date the public agency notifies the
carriers.

Issued in Washington, DC, on June 4, 2004.
Dennis E. Roberts,
Director, Office of Airport Planning and
Programming.
[FR Doc. 04-13050 Filed 6—-4-04; 4:29 pm]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[VA149-5076b; FRL-7671-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Virginia; VOC
Emission Standards for Solvent Metal
Cleaning Operations in the
Metropolitan Washington, DC Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the
Commonwealth of Virginia establishing
regulations for the control of volatile
organic compound (VOC) emissions
from solvent metal cleaning operations
in the Northern Virginia portion of the
Metropolitan Washington, DC ozone
nonattainment area (Northern Virginia
Area). In the Final Rules section of this
Federal Register, EPA is approving the
State’s SIP submittal as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A more detailed description
of the State submittal and EPA’s
evaluation are included in a Technical
Support Document (TSD) prepared in
support of this rulemaking action. A
copy of the TSD is available, upon
request, from the EPA Regional Office
listed in the ADDRESSES section of this
document. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.

DATES: Comments must be received in
writing by July 9, 2004.

ADDRESSES: Submit your comments,
identified by VA149-5076 by one of the
following methods:

A. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. E-mail: morris.makeba@epa.gov.

C. Mail: Makeba Morris, Chief, Air
Quality Planning Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
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D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. VA149-5076. EPA’s
policy is that all comments received
will be included in the public docket
without change, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through regulations.gov or e-
mail. The Federal regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Copies of the documents relevant to
this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103, and
the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Ellen Wentworth, (215) 814-2034, or by
e-mail at wentworth.ellen@epa.gov.
SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action pertaining to Virginia’s solvent
metal cleaning operations regulation,
that is located in the ‘“Rules and
Regulations” section of this Federal
Register publication. Please note that if
EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be

severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

Dated: May 27, 2004.
James W. Newsom,
Acting Regional Administrator, Region III.
[FR Doc. 04-12927 Filed 6—-8—04; 8:45 am|
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION
National Highway Traffic Safety

Administration

49 CFR Part 594

[Docket No. NHTSA 2004-17987; Notice 1]
RIN 2127-AJ34

Schedule of Fees Authorized by 49
U.S.C. 30141

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes fees
for Fiscal Year 2005 and until further
notice, as authorized by 49 U.S.C.
30141, relating to the registration of
importers and the importation of motor
vehicles not certified as conforming to
the Federal motor vehicle safety
standards (FMVSS). These fees are
needed to maintain the registered
importer (RI) program.

DATES: You should submit your
comments early enough to ensure that
Docket Management receives them not
later than July 26, 2004.

ADDRESSES: You may submit your
comments in writing to: Docket
Management, Room PL-401, 400
Seventh Street, SW., Washington, DC
20590.

Alternatively, you may submit your
comments electronically by logging onto
the Docket Management System (DMS)
Web site at http://dms.dot.gov. Click on
“Help & Information” of “Help/Info” to
view instructions for filing your
comments electronically. Regardless of
how you submit your comments, you
should mention the docket and notice
number of this document. You can find
the number at the beginning of this
document.

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register

published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:
Coleman Sachs, Office of Vehicle Safety
Compliance, NHTSA (202-366-5291).
For legal issues, you may call Michael
Goode, Office of Chief Counsel, NHTSA
(202-366—5263). You may call Docket
Management at 202—-366—-9324. You may
visit the Docket in person from 9 a.m.
to 5 p.m., Monday through Friday.
SUPPLEMENTARY INFORMATION:

Introduction

On June 24, 1996, at 61 FR 32411, we
published a notice that discussed in full
the rulemaking history of 49 CFR part
594 and the fees authorized by the
Imported Vehicle Safety Compliance
Act of 1988, Public Law 100-562, since
recodified as 49 U.S.C. 30141-47. The
reader is referred to that notice for
background information relating to this
rulemaking action. Certain fees were
initially established to become effective
January 31, 1990, and have been in
effect and occasionally modified since
then.

The fees applicable in any fiscal year
are to be established before the
beginning of such year. We are
proposing fees that would become
effective on October 1, 2004, the
beginning of FY 2005. The statute
authorizes fees to cover the costs of the
importer registration program, to cover
the cost of making import eligibility
determinations, and to cover the cost of
processing the bonds furnished to the
Department of Homeland Security
(Customs). We last amended the fee
schedule in 2002. See final rule
published on September 26, 2002 at 67
FR 60596 (corrected on October 9, 2002
at 67 FR 62897). Those fees apply to
Fiscal Years 2003 and 2004.

The proposed fees are based on actual
time and costs associated with the tasks
for which the fees are assessed and
reflect the slight increase in hourly costs
in the past two fiscal years attributable
to the approximately 4.27 and 4.42
percent raises (including the locality
adjustment for Washington, DC) in
salaries of employees on the General
Schedule that became effective on
January 1, 2003, and on January 1, 2004,
respectively.

Requirements of the Fee Regulation

Section 594.6—Annual Fee for
Administration of the Importer
Registration Program

Section 30141(a)(3) of title 49, U.S.
Code provides that RIs must pay the
annual fee the Secretary of
Transportation establishes “* * * to
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pay for the costs of carrying out the
registration program for importers.

* * *» This fee is payable both by new
applicants and by existing RIs. To
maintain its registration, each RI, at the
time it submits its annual fee, must also
file a statement affirming that the
information it furnished in its
registration application (or in later
submissions amending that information)
remains correct (49 CFR 592.5(e)).

In compliance with the statutory
directive, we reviewed the existing fees
and their bases in an attempt to
establish fees that would be sufficient to
recover the costs of carrying out the
registration program for importers for at
least the next two fiscal years. The
initial component of the Registration
Program Fee is the fee attributable to
processing and acting upon registration
applications. We have tentatively
determined that this fee should be
decreased from $395 to $293 for new
applications. We have also tentatively
determined that the fee for the review of
the annual statement should be
increased from $195 to $208. The
proposed adjustments reflect our time
expenditures in reviewing both new
applications and annual statements with
accompanying documentation, as well
as the inflation factor attributable to
Federal salary increases and locality
adjustments in the two years since the
regulation was last amended.

We must also recover costs
attributable to maintenance of the
registration program that arise from the
need for us to review a registrant’s
annual statement and to verify the
continuing validity of information
already submitted. These costs also
include anticipated costs attributable to
the possible revocation or suspension of
registrations and reflect the amount of
time that we have devoted to those
matters in the past two years.

Based upon our review of these costs,
the portion of the fee attributable to the
maintenance of the registration program
is approximately $537 for each RI, an
increase of $277. When this $537 is
added to the $293 representing the
registration application component, the
cost to an applicant comes to $830,
which is the fee we propose. This
represents an increase of $186 over the
existing fee. When the $537 is added to
the $208 representing the annual
statement component, the total cost to
the RI comes to $745, which represents
an increase of $290.

Section 594.6(h) enumerates indirect
costs associated with processing the
annual renewal of RI registrations. The
provision states that these costs
represent a pro rata allocation of the
average salary and benefits of employees

who process the annual statements and
perform related functions, and “a pro
rata allocation of the costs attributable
to maintaining the office space, and the
computer or word processor.” For the
purpose of establishing the fees that are
currently in existence, indirect costs
were calculated at $14.85 per man-hour.
We are proposing to increase this figure
by $5.22, to $20.07. Although this
represents a substantial increase, it is
necessitated by significantly greater
expenditures for computer-related
functions that are anticipated within the
Department of Transportation over the
next two fiscal years, and a significant
reduction in the number of full time
equivalent positions within the
Department as a result of the transfer of
the Coast Guard and the Transportation
Security Administration to the
Department of Homeland Security.

Sections 594.7, 594.8—Fees To Cover
Agency Costs in Making Importation
Eligibility Determinations

Section 30141(a)(3) also requires
registered importers to pay other fees
the Secretary of Transportation
establishes to cover the costs of “* * *
(B) making the decisions under this
subchapter.” This includes decisions on
whether the vehicle sought to be
imported is substantially similar to a
motor vehicle that was originally
manufactured for importation into and
sale in the United States and certified by
its original manufacturer as complying
with all applicable FMVSS, and
whether the vehicle is capable of being
readily altered to meet those standards.
Alternatively, where there is no
substantially similar U.S. certified
motor vehicle, the decision is whether
the safety features of the vehicle comply
with or are capable of being altered to
comply with the FMVSS based on
destructive test information or such
other evidence NHTSA deems to be
adequate. These decisions are made in
response to petitions submitted by RIs
or manufacturers, or on the
Administrator’s own initiative.

The fee for a vehicle imported under
an eligibility decision made in response
to a petition is payable in part by the
petitioner and in part by other
importers. The fee to be charged for
each vehicle is the estimated pro rata
share of the costs in making all the
eligibility determinations in a fiscal
year.

Inflation and General Schedule raises
must also be taken into account in the
computation of costs. We have reduced
processing costs through issuing a single
Federal Register notice to announce
import eligibility decisions made on
multiple vehicles and achieved other

efficiencies through improved
computerization methods. Despite the
cost savings that have accrued from
these practices, we have had to devote
an increasing share of staff time in the
past two years to the review and
processing of import eligibility petitions
owing to a proportionately greater
number of comments being submitted in
response to these petitions, as well as
complications that result when the
petitioner or one or more commenters
request confidentiality for information
they submit to the agency. Additional
staff time is also needed to analyze the
petitions and any comments received
owing to new requirements being
adopted in the FMVSS. Despite the
additional resources that are needed to
review import eligibility petitions, we
are not proposing to increase the current
fee of $175 that covers the initial
processing of a “substantially similar”
petition. Instead, as discussed below,
we are proposing to address these
additional costs by increasing the pro-
rata share of petition costs that are
assessed against the importer of each
vehicle covered by the decision to grant
import eligibility. Likewise, we are also
proposing to maintain the existing fee of
$800 to cover the initial costs for
processing petitions for vehicles that
have no substantially similar U.S.-
certified counterpart.

In the event that a petitioner requests
an inspection of a vehicle, the fee for
such an inspection will increase to $827
from $550 for vehicles that are the
subject of either type of petition. This
$277 increase reflects current per diem
and airfare costs.

Importers of vehicles determined to
be eligible for importation pay, upon the
importation of those vehicles, a pro rata
share of the total cost for making the
eligibility decision. The importation fee
varies depending upon the basis on
which the vehicle is determined to be
eligible. For vehicles covered by an
eligibility decision on the agency’s own
initiative (other than vehicles imported
from Canada that are covered by VSA
Nos. 80-83, for which no eligibility
decision fee is assessed), the fee will
remain $125. NHTSA determined that
the costs associated with previous
eligibility determinations on the
agency’s own initiative were fully
recovered by October 1, 2000. We apply
the fee of $125 per vehicle only to
vehicles covered by determinations
made by the agency on its own initiative
on or after October 1, 2000.

The agency’s costs for making an
import eligibility decision pursuant to a
petition are borne in part by the
petitioner and in part by the importers
of vehicles imported under the petition.
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In 2003, the most recent year for which
complete data exists, the agency
expended over $99,000 in making
import eligibility decisions based on
petitions. The petitioners paid nearly
$9,000 of that amount in the processing
fees that accompanied the filing of their
petitions, leaving the remaining $90,000
to be recovered from the importers of
the nearly 600 vehicles imported that
year pursuant to petition-based import
eligibility decisions. Dividing $90,000
by 600 yields a pro-rata fee of $150 for
each vehicle imported pursuant to an
eligibility decision that resulted from
the granting of a petition. The agency is
proposing this as the pro rata fee to be
paid by the importer of each such
vehicle. The same $150 fee would be
paid regardless of whether the vehicle
was petitioned under 49 CFR 593.6(a),
based on the substantial similarity of the
vehicle to a U.S. certified model, or was
petitioned under 49 CFR 593.6(b), based
on the safety features of the vehicle
complying with, or being capable of
being modified to comply with all
applicable FMVSS. This would
represent an increase of $45 over the
$105 that is currently paid by the
importers of vehicles determined
eligible based on their substantial
similarity to a U.S. certified vehicle, and
an increase of $25 over the $125 that is
currently paid by the importers of
vehicles determined eligible based on
their capability of being modified to
comply.

Section 594.9—Fee To Recover the Costs
of Processing the Bond

Section 30141(a)(3) also requires a
registered importer to pay any other fees
the Secretary of Transportation
establishes “* * * to pay for the costs
of—(A) processing bonds provided to
the Secretary of the Treasury * * *”
upon the importation of a
nonconforming vehicle to ensure that
the vehicle will be brought into
compliance within a reasonable time, or
if it is not brought into compliance
within such time, that it be exported,
without cost to the United States, or
abandoned to the United States.

The Department of Homeland
Security (Customs) now exercises the
functions associated with the processing
of these bonds. The statute contemplates
that we will make a reasonable
determination of the cost that
Department incurs in processing the
bonds. In essence, the cost to Gustoms
is based upon an estimate of the time
that a GS-9, Step 5 employee spends on
each entry, which Customs has judged
to be 20 minutes.

Based on General Schedule salary and
locality raises that were effective in

January 2003 and 2004 and the
inclusion of costs for benefits that were
previously omitted, we are proposing
that the processing fee be increased by
$3.10, from $6.20 per bond to $9.30.
This fee would more closely reflect the
direct and indirect costs that are
actually associated with processing the

bonds.

Section 594.10—Fee for Review and
Processing of Conformity Certificate

Each RI is currently required to pay
$18 per vehicle to cover the costs the
agency incurs in reviewing a certificate
of conformity. We have found that these
costs continue to average $18 per
vehicle for vehicles for which a paper
entry and fee payment is made, and we
therefore are not proposing to change
this fee. However, if a RI enters a
vehicle through the Automated Broker
Interface (ABI) system, has an e-mail
address to receive communications from
NHTSA, and pays the fee by credit card,
the cost savings that we realize allow us
to significantly reduce the fee to $6.00.
We propose to maintain the fee of $6.00
per vehicle if all the information in the
ABI entry is correct. Errors in ABI
entries not only eliminate any time
savings, but also require additional staff
time to be expended in reconciling the
erroneous ABI entry information to the
conformity data that is ultimately
submitted. Recent experience with these
errors has shown that staff members
must examine records, make time-
consuming long distance telephone
calls, and often consult supervisory
personnel to resolve the conflicts in the
data. We have calculated this staff and
supervisory time, as well the telephone
charges, to amount to approximately
$42 for each erroneous ABI entry.
Adding this to the $6 fee for the review
of conformity packages on automated
entries yields a total of $48, representing
a $30 increase over the fee that is
currently charged when there are errors
to resolve in the entry or in the
statement of conformity. We are
proposing this fee to review each
conformity package for which there are
one or more errors in the ABI entry or
in the statement of conformity.

Effective Date

The proposed effective date of the
final rule is October 1, 2004.
Rulemaking Analyses
A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

NHTSA has considered the impact of
this rulemaking action under Executive
Order 12866 and the Department of
Transportation’s regulatory policies and

procedures. This rulemaking is not
significant. Accordingly, the Office of
Management and Budget has not
reviewed this rulemaking document
under Executive Order 12886. Further,
NHTSA has determined that the
rulemaking is not significant under
Department of Transportation’s
regulatory policies and procedures.
Based on the level of the fees and the
volume of affected vehicles, NHTSA
currently anticipates that the costs of
the final rule will be so minimal as not
to warrant preparation of a full
regulatory evaluation. The action does
not involve any substantial public
interest or controversy. There will be no
substantial effect upon State and local
governments. There will be no
substantial impact upon a major
transportation safety program. A
regulatory evaluation analyzing the
economic impact of the final rule
establishing the registered importer
program, adopted on September 29,
1989, was prepared, and is available for
review in the docket.

B. Regulatory Flexibility Act

The agency has also considered the
effects of this rulemaking action under
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). I certify that this action will
not have a significant economic impact
upon a substantial number of small
entities.

The following is NHTSA’s statement
providing the factual basis for the
certification (5 U.S.C. 605(b)). The
proposed amendment would primarily
affect entities that currently modify
nonconforming vehicles and which are
small businesses within the meaning of
the Regulatory Flexibility Act; however,
the agency has no reason to believe that
these companies will be unable to pay
the fees proposed by this action. In most
instances, these fees would be only
modestly increased (and in some
instances decreased) from the fees now
being paid by these entities. Moreover,
consistent with prevailing industry
practices, these fees should be passed
through to the ultimate purchasers of
the vehicles that are altered and, in most
instances, sold by the affected registered
importers. The cost to owners or
purchasers of nonconforming vehicles
that are altered to conform to the
FMVSS may be expected to increase (or
decrease) to the extent necessary to
reimburse the registered importer for the
fees payable to the agency for the cost
of carrying out the registration program
and making eligibility decisions, and to
compensate Customs for its bond
processing costs.

Governmental jurisdictions will not
be affected at all since they are generally
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neither importers nor purchasers of
nonconforming motor vehicles.

C. Executive Order 13132 (Federalism)

Executive Order 13132 on
“Federalism” requires NHTSA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have Federalism implications.”
Executive Order 13132 defines the term
“policies that have federalism
implications” to include regulations
that have ““substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.”” Under Executive
Order 13132, NHTSA may not issue a
regulation that has federalism
implication, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or NHTSA consults with
State and local officials early in the
process of developing the proposed
regulation.

The proposed rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government as specified in
Executive Order 13132. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rulemaking action.

D. National Environmental Policy Act

NHTSA has analyzed this action for
purposes of the National Environmental
Policy Act. The action will not have a
significant effect upon the environment
because it is anticipated that the annual
volume of motor vehicles imported
through registered importers will not
vary significantly from that existing
before promulgation of the rule.

E. Executive Order 12778 (Civil Justice
Reform)

This proposed rule would not have
any retroactive or preemptive effect.
Judicial review of a rule based on this
proposal may be obtained pursuant to 5
U.S.C. 702. That section does not
require that a petition for
reconsideration be filed prior to seeking
judicial review.

F. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits, and other effects
of proposed or final rules that include
a Federal mandate likely to result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually (adjusted for inflation
with the base year of 1995). Because a
final rule based on this proposal would
not require the expenditure of resources
beyond $100 million annually, no
Unfunded Mandates assessment has
been prepared.

G. Plain Language

Executive Order 12866 and the
President’s memorandum of June 1,
1998, require each agency to write all
rules in plain language. Application of
the principles of plain language
includes consideration of the following
questions:

—Have we organized the material to suit
the public’s needs?

—Are the requirements in the proposed
rule clearly stated?

—Does the proposed rule contain
technical language or jargon that is
unclear?

—Would a different format (grouping
and order of sections, use of heading,
paragraphing) make the rule easier to
understand?

—Would more (but shorter) sections be
better?

—Could we improve clarity by adding
tables, lists, or diagrams?

—What else could we do to make the
rule easier to understand?

If you have any responses to these
questions, please include them in your
comments on this document.

H. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, a person is not required to
respond to a collection of information
by a Federal agency unless the
collection displays a valid OMB control
number. This proposal would require no
information collections.

I. Executive Order 13045

Executive Order 13045 applies to any
rule that (1) is determined to be
“economically significant”” as defined
under E.O. 12866, and (2) concerns an
environmental, health, or safety risk that
NHTSA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
we must evaluate the environmental
health or safety effects of the planned

rule on children, and explain why the
planned rule is preferable to other
potentially effective and reasonably
feasible alternatives considered by us.
This rulemaking is not economically
significant.

J. Comments

How Do I Prepare and Submit
Comments?

Your comments must be written in
English. To ensure that your comments
are correctly filed in the Docket, please
include the docket number of this
document in your comments.

Your comments must not be more
than 15 pages long (49 CFR 553.21). We
established this limit to encourage you
to write your primary comments in a
concise fashion. However, you may
attach necessary additional documents
to your comments. There is no limit on
the length of the attachments.

Please submit two copies of your
comments, including the attachments,
to Docket Management at the beginning
of this document, under ADDRESSES.

How Can I Be Sure That My Comments
Were Received?

If you wish Docket Management to
notify you upon its receipt of your
comments, enclose a self-addressed,
stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will return the postcard by
mail.

How Do I Submit Confidential Business
Information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief
Counsel, NHTSA, at the address given at
the beginning of this document under
FOR FURTHER INFORMATION CONTACT. In
addition, you should submit two copies
from which you have deleted the
claimed confidential business
information, to Docket Management at
the address given at the beginning of
this document under ADDRESSES. When
you send a comment containing
information claimed to be confidential
business information, you should
include a cover letter setting forth the
information specified in our
confidential business information
regulation, 49 CFR part 512.

Will the Agency Consider Late
Comments?

We will consider all comments that
Docket Management receives before the
close of business on the comment
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closing date indicated at the beginning
of this notice under DATES. To the extent
possible, we will also consider
comments that Docket Management
receives after that date. If Docket
Management receives a comment too
late for us to consider in developing a
final rule, we will consider that
comment as an informal suggestion for
future rulemaking action.

How Can I Read the Comments
Submitted by Other People?

You may read the comments received
by Docket Management at the address
and times given near the beginning of
this document under ADDRESSES.

You may also see the comments on
the Internet. To read the comments on
the Internet, take the following steps:

(1) Go to the Docket Management
System (DMS) Web page of the
Department of Transportation (http://
dms.dot.gov/).

(2) On that page, click on “search.”

(3) On the next page (http://
dms.dot.gov/search/), type in the four-
digit docket number shown at the
heading of this document. Example: If
the docket number were “NHTSA—
2000-1234,” you would type “1234.”

(4) After typing the docket number,
click on “search.”

(5) The next page contains docket
summary information for the docket you
selected. Click on the comments you
wish to see. You may download the
comments. Although the comments are
imaged documents, instead of the word
processing documents, the “pdf”
versions of the documents are word
searchable. Please note that even after
the comment closing date, we will
continue to file relevant information in
the Docket as it becomes available.
Further, some people may submit late
comments. Accordingly, we recommend
that you periodically search the Docket
for new material.

K. Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN that appears
in the heading on the first page of this
document to find this action in the
Unified Agenda.

In consideration of the foregoing,
NHTSA proposes to amend 49 CFR part
594 as follows:

List of Subjects in 49 CFR Part 594

Imports, Motor vehicle safety, Motor
vehicles.

PART 594—SCHEDULE OF FEES
AUTHORIZED BY 49 U.S.C. 30141

1. The authority citation for part 594
would continue to read as follows:

Authority: 49 U.S.C. 30141, 31 U.S.C.
9701; delegation of authority at 49 CFR 1.50.

2. Section 594.6 would be amended
by;

(a) Revising the introductory text of
paragraph (a),

(b) Revising paragraphs (b) and (c),

(c) Revising the year “2002” in
paragraph (d) to read “2004,”

(d) Revising the final sentence of
paragraph (h); and

(e) Revising paragraph (i) to read as
follows:

§594.6 Annual fee for administration of
the registration program.

(a) Each person filing an application
to be granted the status of a Registered
Importer pursuant to part 592 of this
chapter on or after October 1, 2004,
must pay an annual fee of $830, as
calculated in this section based upon
the direct and indirect costs attributable

to:
* * * * *

(b) That portion of the initial annual
fee attributable to the processing of the
application for applications filed on and
after October 1, 2004, is $537. The sum
of $537, representing this portion, shall
not be refundable if the application is
denied or withdrawn.

(c) That portion of the initial annual
fee attributable to the remaining
activities of administering the
registration program on and after
October 1, 2004, is set forth in
paragraph (i) of this section. This
portion shall be refundable if the
application is denied, or withdrawn
before final action upon it.

* * * * *

(h) * * * This cost is $20.07 per man-
hour for the period beginning October 1,
2004.

(i) Based upon the elements and
indirect costs of paragraphs (f), (g), and
(h) of this section, the component of the
initial annual fee attributable to
administration of the registration
program, covering the period beginning
October 1, 2004, is $537. When added
to the costs of registration of $293, as set
forth in paragraph (b) of this section, the
costs per applicant to be recovered
through the annual fee are $830. The
annual renewal registration fee for the
period beginning October 1, 2004, is
$745.

3. Section 594.7 would be amended
by revising paragraph (e) to read as
follows:

§594.7 Fee for filing petitions for a
determination whether a vehicle is eligible
for importation.

* * * * *

(e) For petitions filed on and after
October 1, 2004, the fee payable for
seeking a determination under
paragraph (a)(1) of this section is $175.
The fee payable for a petition seeking a
determination under paragraph (a)(2) of
this section is $800. If the petitioner
requests an inspection of a vehicle, the
sum of $827 shall be added to such fee.
No portion of this fee is refundable if

the petition is withdrawn or denied.
* * * * *

4. Section 594.8 would be amended
by revising paragraph (b) and the first
sentence of paragraph (c) to read as
follows:

§594.8 Fee for importing a vehicle
pursuant to a determination by the
Administrator.

* * * * *

(b) If a determination has been made
pursuant to a petition, the fee for each
vehicle is $150. The direct and indirect
costs that determine the fee are those set
forth in §594.7(b), (c), and (d).

(c) If a determination has been made
on or after October 1, 2004, pursuant to
the Administrator’s initiative, the fee for
each vehicle is $125. * * *

5. Section 594.9 would be amended
by revising paragraph (c) to read as
follows:

§594.9 Fee for reimbursement of bond
processing costs.
* * * * *

(c) The bond processing fee for each
vehicle imported on and after October 1,
2004, for which a certificate of
conformity is furnished, is $9.30.

5. Section 594.10 would be amended
by revising paragraph (d) to read as
follows:

§594.10 Fee for review and processing of
conformity certificate.
* * * * *

(d) The review and processing fee for
each certificate of conformity submitted
on and after October 1, 2004 is $18.
However, if the vehicle covered by the
certificate has been entered
electronically with the U.S. Department
of Homeland Security through the
Automated Broker Interface and the
registered importer submitting the
certificate has an e-mail address, the fee
for the certificate is $6, provided that
the fee is paid by a credit card issued
to the registered importer. If NHTSA
finds that the information in the entry
or the certificate is incorrect, requiring
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further processing, the processing fee
shall be $48.

Kenneth N. Weinstein,
Associate Administrator for Enforcement.

[FR Doc. 04-12722 Filed 6—8—04; 8:45 am]
BILLING CODE 4910-59-P
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DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

Announcement of Rural Cooperative
Development Grant Application
Deadlines and Funding Levels

AGENCY: Rural Cooperative-Business
Service, USDA.

ACTION: Notice of solicitation of
applications.

SUMMARY: The Rural Business-
Cooperative Service (RBS) announces
the availability of approximately $5.0
million in competing Rural Cooperative
Development Grant (RCDG) funds for
fiscal year (FY) 2004. Of this amount, up
to $1.5 million will be reserved for
applications that focus on assistance to
small, minority producers through their
cooperative businesses. This action will
comply with legislation which
authorizes grants for establishing and
operating centers for rural cooperative
development. The intended effect of this
notice is to solicit applications for FY
2004 and award grants before September
30, 2004. The maximum award per grant
is $300,000 and matching funds are
required.

DATES: You may submit completed
applications for grants on paper or
electronically by 4 p.m. eastern time on
July 26, 2004.

ADDRESSES: You may obtain application
materials for a Rural Cooperative
Development Grant via the Internet at
the following Web address: http://
www.rurdev.usda.gov/rbs/coops/
rcdg.htm or by contacting the Agency
Contact for your State listed in section
VII of this notice.

Submit completed paper applications
to Marc Warman, USDA-RBS-CS, 1400
Independence Avenue, SW., Stop 3250,
Washington, DC 20250. The room
number for overnight deliveries is 4016-
South.

Submit electronic grant applications
to the following e-mail address:
cpgrants@usda.gov.

FOR FURTHER INFORMATION CONTACT: The
Agency contact for your State listed in
section VII of this notice.

SUPPLEMENTARY INFORMATION:
Overview

Federal Agency: Rural Business-
Cooperative Service (RBS).

Funding Opportunity Title: Rural
Cooperative Development Grant.

Announcement Type: Initial
announcement.

Catalog of Federal Domestic
Assistance Number: 10.771.

Dates: Application Deadline: July 26,
2004.

I. Funding Opportunity Description

Rural Cooperative Development
Grants (RCDG) are authorized by section
310B(e) of the Consolidated Farm and
Rural Development Act (7 U.S.C.
1932(e)). Regulations are contained in 7
CFR part 4284, subparts A and F. The
primary objective of the RCDG program
is to improve the economic condition of
rural areas through cooperative
development. RCDG grants are used to
facilitate the creation or retention of jobs
in rural areas through the development
of new rural cooperatives, value-added
processing and other rural businesses.
The program is administered through
USDA Rural Development State Offices
acting on behalf of RBS.

Section 310B(e) of the Consolidated
Farm and Rural Development Act was
amended by the Farm Security and
Rural Investment Act of 2002 (Pub. L.
107-171) (Mar. 13, 2002) to modify the
matching requirement required of RCDG
grant applicants that are 1994
Institutions” (as defined in section 532
of the Equity in Educational Land-Grant
Status Act of 1994 (7 U.S.C. 301 note;
Pub. L. 103-382)). (The final rule
implementing this amendment was
published in the April 29, 2004, Federal
Register. See 69 FR 23418-23436.) 1994
Institutions are not required to provide
non-Federal financial support (matching
funds) greater than 5 percent of the
grant awarded. In the case of all
applicants, preference points will be
awarded where applicants commit to
providing greater than the minimum 25
percent matching contribution. A
current list of 1994 Institutions may be
obtained from RBS.

Definitions

Agency—Rural Business-Cooperative
Service (RBS), an agency of the United
States Department of Agriculture
(USDA), or a successor agency.

Center—The entity established or
operated by the grantee for rural
cooperative development. It may or may
not be an independent legal entity
separate from the grantee.

Cooperative Development—The
startup, expansion or operational
improvement of a cooperative to
promote development in rural areas of
services, products, and processes that
can be used in the marketing of
products, or enterprises that create
Value-Added farm products through
processing or marketing activities.
Development activities may include, but
are not limited to, technical assistance,
research services, educational services
and advisory services. Operational
improvement includes making the
cooperative more efficient or better
managed.

Cooperative Services—The office
within RBS, and its successor
organization, that administers programs
authorized by the Cooperative
Marketing Act of 1926 (7 U.S.C. 451 et
seq.) and such other programs so
identified in USDA regulations.

1994 Institution—means a college
identified as such for purposes of the
Equity in Educational Land-Grant Status
Act of 1994 (7 U.S.C. 301 note). Contact
the Agency for a list of currently eligible
colleges.

Matching Funds—Cash or confirmed
funding commitments from non-Federal
sources unless otherwise provided by
law. Unless otherwise provided,
matching funds must be at least equal to
the grant amount. Unless otherwise
provided, in-kind contributions that
conform to the provisions of 7 CFR
3015.50 and 7 CFR 3019.23, as
applicable, can be used as matching
funds. Examples of in-kind
contributions include volunteer services
furnished by professional and technical
personnel, donated supplies and
equipment, and donated office space.
Matching funds must be provided in
advance of grant funding, such that for
every dollar of grant that is advanced,
not less than an equal amount of match
funds shall have been funded prior to
submitting the request for
reimbursement. Matching funds are
subject to the same use restrictions as
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grant funds. Funds used for an ineligible
purpose will not be considered
matching funds.

National Office—USDA RBS
headquarters in Washington, DC.

Nonprofit Institution—Any
organization or institution, including an
accredited institution of higher
education, no part of the net earnings of
which may inure to the benefit of any
private shareholder or individual.

Project—A planned undertaking by a
Center that utilizes the funds provided
to it to promote economic development
in rural areas through the creation and
enhancement of cooperatives.

Rural and Rural Area—includes all
the territory of a state that is not within
the outer boundary of any city or town
having a population of 50,000 or more
and the urbanized area contiguous and
adjacent to such city or town, as defined
by the U.S. Bureau of the Census using
the latest decennial census of the United
States.

Rural Development—A mission area
within the USDA consisting of the
Office of Under Secretary for Rural
Development, Office of Community
Development, Rural Business-
Cooperative Service, Rural Housing
Service and Rural Utilities Service and
their successors.

State—includes each of the several
States, the Commonwealth of Puerto
Rico, the Virgin Islands of the United
States, Guam, American Samoa, the
Commonwealth of the Northern Mariana
Islands, and, as may be determined by
the Secretary to be feasible, appropriate
and lawful, the Freely Associated States
and the Federated States of Micronesia.

State Office—USDA Rural
Development offices located in each
State.

Value-Added—The incremental value
that is realized by the producer from an
agricultural commodity or product as
the result of a change in its physical
state, differentiated production or
marketing, as demonstrated in a
business plan, or Product segregation.
Also, the economic benefit realized from
the production of farm or ranch-based
renewable energy. Incremental value
may be realized by the producer as a
result of either an increase in value to
buyers or the expansion of the overall
market for the product. Examples
include milling wheat into flour,
slaughtering livestock or poultry,
making strawberries into jam, the
marketing of organic products, an
identity-preserved marketing system,
wind or hydro power produced on land
that is farmed and collecting and
converting methane from animal waste
to generate energy. Identity-preserved
marketing systems include labeling that

identifies how the product was
produced and by whom.

II. Award Information

Type of Award: Grant.

Fiscal Year Funds: FY 2004.

Approximate Total Funding: $5.0
million (up to $1.5 million reserved for
small, minority producers).

Approximate Number of Awards: 20.

Approximate Average Award:
$250,000.

Floor of Award Range: None.

Ceiling of Award Range: $300,000.

Anticipated Award Date: 30
September 2004.

Budget Period Length: 12 months.

Project Period Length: 12 months.

III. Eligibility Information

1. Eligible Applicants: Grants may be
made to non-profit corporations and
institutions of higher education. Grants
may not be made to Public bodies.

2. Cost Sharing or Matching: Matching
funds are required. Applicants must
verify in their applications that
matching funds are available for the
time period of the grant. The matching
fund requirement is a 25 percent
matching contribution (5 percent in the
case of 1994 Institutions) with private
funds and in-kind contributions.
Preference points will be awarded
where applicants commit to providing
greater than the minimum 25 percent
matching contribution (5 percent in the
case of 1994 Institutions). Unless
provided by other authorizing
legislation, other Federal grant funds
cannot be used as matching funds.
However, matching funds contributed
by the applicant may include a loan
from another Federal source. Matching
funds must be spent at a rate equal to
or greater than the rate at which grant
funds are expended. Matching funds
must be provided by either the
applicant in the form of cash or by a
third party in the form of cash or in-
kind contributions. Matching funds
must be spent on eligible expenses must
be from eligible sources if they are in-
kind contributions.

3. Other Eligibility Requirements:

Grant Period Eligibility: Applications
should have a timeframe of no more
than 365 days with the time period
beginning no later than 90 days after the
anticipated award date.

Applications without sufficient
information to determine eligibility will
not be considered for funding.
Applications that are non-responsive to
the submission requirements detailed in
Section IV of this notice will not be
considered for funding. Applications
that are missing any required elements
(in whole or in part) will not be
considered for funding.

IV. Application and Submission
Information

1. Address to Request Application
Package: You can obtain the application
package for this funding opportunity at
the following internet address: http://
www.rurdev.usda.gov/rbs/coops/
rcdg.htm. If you do not have access to
the internet, or if you have difficulty
accessing the forms online, you may
contact the Rural Development State
Office in your State from the list in
section VIL. Application forms can be
mailed to you.

2. Content and Form of Submission:
You may submit your application in
paper or in an electronic format. If you
submit your application in paper form,
you must submit a signed original and
one copy of your complete application.
The application must be in the
following format:

Font size: 12 point unreduced.

Paper size: 8.5 by 11 inches.

Page margin size: 1 inch on the top,
bottom, left, and right.

Printed on only one side of each page.

Held together only by rubber bands or
metal or plastic clips; not bound in any
other way.

Language: English, avoid jargon.

The submission must include all
pages of the application.

It is recommended that the
application be in black and white, and
not color. Paper applications may be
scanned electronically for further
review upon receipt by the Agency and
the scanned images will all be in black
and white. Those evaluating scanned
versions of the application will only
receive black and white images.

If you submit your application
electronically, you only need to submit
one copy. The application must be in
the following format:

File format: pdf format, using Adobe
Acrobat version 5.0 or higher.

Font size: 12 point unreduced.

Paper size: 8.5 by 11 inches.

Page margin size: 1 inch on the top,
bottom, left, and right.

Language: English, avoid jargon.

The submission must contain all
application pages (including the signed
forms) in one file.

It is recommended that the
application be in black and white, and
not color. Those evaluating the
application will only receive black and
white images.

Multiple submissions or electronic
files for the same application will be
accepted at the discretion of the Agency.
All applicants will receive a notice,
either electronically or by mail that their
application has been received. This
notice only indicates that the
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application has been received—it does
not convey any determination on the
part of the Agency that the application
is eligible or has been evaluated.
Applicants will not be notified of their
eligibility or ranking until all
applications have been completely
evaluated and the Agency has
announced the award determinations.

An application must contain all of the
following elements. Any application
that is missing any element or contains
an incomplete element will not be
considered for funding.

1. Form SF-424, “Application for
Federal Assistance.” In order for this
form to be considered complete, it must
contain the legal name of the applicant,
the applicant’s DUNS number, the
applicant’s complete mailing address,
the name and telephone number of a
contact person, the employer
identification number, the start and end
dates of the project, the Federal funds
requested, other funds that will be used
as matching funds, an answer to the
question, “Is applicant delinquent on
any Federal debt?,” and the name and
signature of an authorized
representative.

You are required to have a Dun and
Bradstreet Data Universal Numbering
System (DUNS) number to apply for a
grant from RBS. The DUNS number is
a nine-digit identification number,
which uniquely identifies business
entities. Obtaining a DUNS number is
easy and there is no charge. To obtain
a DUNS number, access http://
www.dunandbradstreet.com or call
(866) 705—5711. For more information,
see the RCDG Web site at: http://
www.rurdev.usda.gov/rbs/coops/
redg.htm or contact the State Office in
your State from the list in section VIL

2. Form SF-424A, “Budget
Information—Non-Construction
Programs.” In order for this form to be
considered complete, the applicant
must fill out sections A, B, C, and D.
The applicant must include both
Federal and matching funds.

3. Form SF-424B, “Assurances—Non-
Construction Programs.”” In order for
this form to be considered complete, the
form must be signed by an authorized
official.

4. Survey on Ensuring Equal
Opportunity for Applicants. RBS is
required to give this survey to all non-
profit applicants. This survey is
voluntary. If the applicant does not wish
to participate in the survey, the
applicant still must return the blank
survey form with a statement indicating
that the applicant does not wish to
provide the information requested in
order for their application to be
considered complete.

5. Proposal. Each proposal must
contain the following elements.

(i) Title Page. The Title Page should
include the title of the project as well as
any other relevant identifying
information. The length should not
exceed one page.

(ii) Table of Contents. For ease of
locating information, each proposal
must contain a detailed Table of
Contents (TOC) immediately following
the Title Page. The TOC should include
page numbers for each component of the
proposal. Pagination should begin
immediately following the TOC. In
order for this element to be considered
complete, the TOC should include page
numbers for the Executive Summary,
the Eligibility Discussion, the Proposal
Narrative and its 11 subcomponents,
Verification of Matching Funds, and
Certification of Matching Funds.

(iii) Executive Summary. Summarize
the project in three (3) pages or less.
Pages over the three-page limit will not
be considered. This summary must
briefly describe the Center, including
goals and tasks to be completed, the
amount requested, how the work will be
performed, and whether organizational
staff, consultants, or contractors will be
used. It should also include the title of
the project, the names of the primary
project contacts, and a list of the main
goals. The project summary should
immediately follow the TOC.

(iv) Eligibility. Describe in detail how
the applicant meets the eligibility
requirements. This discussion is limited
to two (2) pages. Pages over the two-
page limit will not be considered.

(v) Proposal Narrative. The proposal
narrative is limited to a total of 50
pages. Pages over the 50-page limit will
not be considered. The narrative portion
of the proposal must include, but is not
limited to, the following:

(a) Project Title. The title of the
proposed project must be brief, not to
exceed 75 characters, yet describe the
essentials of the project.

(b) Information Sheet. A separate one-
page information sheet which lists each
of the eight evaluation criteria followed
by the page numbers of all relevant
material and documentation contained
in the application which supports that
criteria.

(c) Goals of the Project. This section
must include the following:

(1) A provision that substantiates that
the Center will effectively serve rural
areas in the United States;

(2) A provision that the primary
objective of the Center will be to
improve the economic condition of rural
areas through cooperative development;

(3) A description of the contributions
that the proposed activities are likely to

make to the improvement of the
economic conditions of the rural areas
for which the Center will provide
services; and

(4) Provisions that the Center, in
carrying out the activities, will seek,
where appropriate, the advice,
participation, expertise, and assistance
of representatives of business, industry,
educational institutions, the Federal
government, and State and local
governments.

(d) Work Plan. Applicants must
discuss the specific tasks to be
completed using grant and matching
funds. The work plan should show how
customers will be identified, key
personnel to be involved, and the
evaluation methods to be used to
determine the success of specific tasks
and overall objectives of Center
operations. The budget must present a
breakdown of the estimated costs
associated with cooperative
development activities as well as the
operation of the Center and allocate
these costs to each of the tasks to be
undertaken. Matching funds as well as
grant funds must be accounted for in the
budget.

(e) Performance Evaluation Criteria.
Performance criteria suggested by the
applicant for incorporation in the grant
award in the event the proposal receives
grant funding under this subpart. These
suggested criteria are not binding on
USDA.

(f) Undertakings. The applicant must
expressly undertake to do the following:

(1) Take all practicable steps to
develop continuing sources of financial
support for the Center, particularly from
sources in the private sectors;

(2) Make arrangements for the
activities by the nonprofit institution,
including institutions of higher
education, operating the Center to be
monitored and evaluated; and

(3) Provide an accounting for the
money received by the grantee under
this subpart.

(g) Delivery of cooperative
development assistance. The applicant
must describe its previous
accomplishments and outcomes in
Cooperative development activities and/
or its potential for effective delivery of
Cooperative development services to
rural areas. Applicants who have
received funding under the Rural
Cooperative Development Grant
program in Fiscal Years 2002 or 2003
must provide a summation of progress
and results for all projects funded fully
or partially by the RCDG program in
those years. This summary should
include the status of cooperative
businesses organized and all eligible
grant purpose activities. The applicant
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should also describe the type(s) of
assistance to be provided, the expected
impacts of that assistance, the
sustainability of cooperative
organizations receiving the assistance,
and the transferability of its Cooperative
development strategy and focus to other
areas of the U.S.

(h) Qualifications of Personnel.
Applicants must describe the
qualifications of personnel expected to
perform key center tasks, and whether
these personnel are to be full/part-time
Center employees or contract personnel.
Those personnel having a track record
of positive solutions for complex
cooperative development or marketing
problems, or those with a record of
conducting feasibility studies that later
proved to be accurate, business
planning, marketing analysis, or other
activities relevant to the Center’s
success should be highlighted.

(i) Support and commitments.
Applicants must describe the level of
support and commitment in the
community for the proposed Center and
the services it would provide. This
support can be from industry groups,
commodity groups, and potential
customers of the Center. Plans for
coordinating with other developmental
organizations in the proposed service
area, or with State and local government
institutions should be included. Letters
supporting cooperation and
coordination from potential local
customers should be provided. Letters
from industry groups, commodity
groups, local and State government, and
similar organizations should be
referenced, but not included in the
application package. When referencing
these support letters, provide the name
of the organization, date of the letter, the
nature of the support (cash, technical
assistance, moral), and the name and
title of the person signing the letter.

(j) Future support. Applicants should
describe their vision for Center
operations beyond the first year,
including issues such as sources and
uses of alternative funding; reliance on
Federal, State, and local grants; and the
use of in-house personnel for providing
services versus contracting out for that
expertise. To the extent possible,
applicants should document future
funding sources that will help achieve
long-term sustainability of the Center.

(k) Evaluation Criteria. Each of the
evaluation criteria referenced in section
V.1. must be specifically and
individually addressed in narrative
form.

The proposal narrative is limited to a
maximum of 50 pages. Any pages over
the 50-page limit will not be considered.

(6) Verification of Matching Funds.
All proposed matching funds must be
specifically documented in the
application. Matching funds may be
cash or third-party in-kind
contributions. If matching funds are to
be provided by the applicant in cash,
there must be a statement that cash will
be available, the amount of the cash,
and the source of the cash. If the
matching funds are to be provided by a
third party in cash, the application must
include a signed letter from that third
party verifying how much cash will be
donated and when it will be donated.
Verification for funds donated outside
the proposed time period of the grant
will not be accepted. If the matching
funds are to be provided by a third party
in-kind donation, the application must
include a signed letter from the third
party verifying the goods or services to
be donated, when the goods and
services will be donated, and the value
of the goods or services. Verification for
in-kind contributions donated outside
the proposed time period of the grant
will not be accepted. Verification for in-
kind contributions that are over-valued
will not be accepted.

If matching funds are in cash, they
must be spent on goods and services
that are eligible expenditures for this
grant program. If matching funds are in-
kind contributions, the donated goods
or services must be considered eligible
expenditures for this grant program as
well as be used for eligible purposes.
The matching funds must be spent or
donated during the grant period and the
funds must be expended at a rate equal
to or greater than the rate grant funds
are expended. Some examples of
unacceptable matching funds are
donations of fixed equipment and
buildings, and the preparation of your
RCDG application package.

If acceptable verification for all
proposed matching funds is missing
from the application, the application
will be determined to be incomplete and
will not be considered for funding.

(7) Certification of Matching Funds.
Applicants must certify that matching
funds will be available at the same time
grant funds are anticipated to be spent
and that matching funds will be spent
at a rate equal to or greater than the rate
grant funds are spent throughout the
duration of the grant period. If this
certification is missing from the
application, the application will be
determined to be incomplete and will
not be considered for funding.

3. Submission Dates and Times:

Application Deadline Date: July 26,
2004.

Explanation of Deadlines:
Applications must be received by Marc

Warman, USDA-RBS-CS, 1400
Independence Avenue, SW., Room
4016-South, Stop 3250, Washington, DC
20250 by 4 p.m. eastern time on the
deadline date. If you send your
application by the United States Postal
Service or commercial delivery service,
you must ensure that the carrier will be
able to guarantee delivery of the
application by the closing date and
time. If your application does not meet
the deadline above, it will not be
considered for funding. You will be
notified that your application did not
meet the submission requirements. You
will also be notified by mail or by e-mail
if your application is received on time.

4. Intergovernmental Review of
Applications: Executive Order 12372
does apply to this program.

5. Funding Restrictions: Funding
restrictions apply to both grant funds
and matching funds. Grant funds may
be used to pay up to 75 percent (95
percent where the grantee is a 1994
Institution) of the cost of establishing
and operating centers for rural
cooperative development. Unless
provided by other authorizing
legislation, other Federal grant funds
cannot be used as matching funds.
However, matching funds contributed
by the applicant may include a loan
from another Federal source.

In general, grant and matching funds
can be used to assist farmers and
ranchers in organizing new or
improving existing agriculture
cooperatives, including those involved
in value-added activities. Grant and
matching funds can also be used to help
rural residents form other cooperatively
operated businesses such as housing
cooperatives, including the conversion
of properties administered under the
section 515 program administered by
the Rural Housing Service to housing
cooperatives. Finally, grant and
matching funds can be used to help
rural residents form shared-services
businesses to support their individually
owned rural businesses.

Grant funds and matching funds may
be used for, but are not limited to,
providing the following to individuals,
cooperatives, small businesses and other
similar entities in rural areas served by
the Genter:

(a) Applied research, feasibility,
environmental and other studies that
may be useful for the purpose of
cooperative development.

(b) Collection, interpretation and
dissemination of principles, facts,
technical knowledge, or other
information for the purpose of
cooperative development.
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(c) Providing training and instruction
for the purpose of cooperative
development.

(d) Providing loans and grants for the
purpose of cooperative development in
accordance with the subpart.

(e) Providing technical assistance,
research services and advisory services
for the purpose of cooperative
development.

No funds made available under this
solicitation shall be used to do any of
the following activities:

Duplicate current services or replace
or substitute support previously
provided. If the current service is
inadequate, however, grant funds may
be used to expand the level of effort or
services beyond what is currently being
provided;

Paying the costs of preparing the
application package for funding under
this program;

Pay costs of the project incurred to
prior to the date of grant approval;

Fund political activities;

Pay for assistance to any private
business enterprise which does not have
at least 51 percent ownership by those
who are either citizens of the United
States or reside in the United States
after being legally admitted for
permanent residence.

Pay any judgment or debt owed to the
United States;

Plan, repair, rehabilitate, acquire, or
construct a building or facility,
including a processing facility;

Purchase, rent, or install fixed
equipment;

Pay for the repair of privately owned
vehicles;

Fund research and development; or

Fund any activities prohibited by 7
CFR parts 3015 and 3019.

6. Other Submission Requirements:
Applications must be received by Marc
Warman, USDA-RBS-CS, 1400
Independence Avenue, SW., Room
4016-South, Stop 3250, Washington, DC
20250 by 4 p.m. eastern time on the
deadline date. Each application
submission must contain all required
documents in one envelope, if by mail
or express delivery service, or all
required documents must be in one
electronic pdf file if the submission is
by e-mail.

V. Application Review Information

1. Criteria: All eligible and complete
applications will be evaluated based on
the following criteria. Failure to address
any one of the following criteria will
result in a determination of incomplete
and the application will not be
considered for funding.

The criteria listed in this section will
be used to evaluate grants under this

subpart. Preference will be given to
items in paragraphs (a) through (k). Up
to five points will be awarded to each
of the 11 criteria. Each criterion will
receive equal weight.

For information and documentation
that appear in other sections of this
funding announcement that already
address the following criteria, the
applicant may reference that
information and documentation by
section number and page number. The
applicant does not have to repeat
information and documentation in
section V.1. if it is presented elsewhere.
However, the applicant must correctly
reference this information and
documentation. Reviewers will not be
required to search for information and
documentation that is incorrectly
referenced.

(a) Administrative capabilities. (1-5
points) The application will be
evaluated to determine whether the
subject Center has a track record of
administering a nationally coordinated,
regional or State-wide operated project.
Centers that have capable financial
systems and audit controls, personnel
and program administration
performance measures and clear rules of
governance will receive more points
than those not evidencing this capacity.

(b) Technical assistance and other
services. (1-5 points) The Agency will
evaluate the applicant’s demonstrated
expertise in providing technical
assistance in rural areas. This includes
conducting feasibility studies,
developing marketing plans, developing
business plans, and doing those other
activities necessary for a group of
individuals to form a cooperative.

(c) Economic development. (1-5
points) The Agency will evaluate the
applicant’s demonstrated ability to
assist in the retention of businesses,
facilitate the establishment of
cooperatives and new cooperative
approaches and generate employment
opportunities that will improve the
economic conditions of rural areas.

(d) Linkages. (1-5 points) The Agency
will evaluate the applicant’s
demonstrated ability to create horizontal
linkages among businesses within and
among various sectors in rural areas of
the United States and vertical linkages
to domestic and international markets.
These linkages must be among
cooperatives, not development
organizations.

(e) Commitment. (1-5 points) The
Agency will evaluate the applicant’s
commitment to providing technical
assistance and other services to
underserved and economically
distressed areas in rural areas of the
United States.

(f) Matching Funds. (1-5 points) All
applicants must demonstrate Matching
Funds equal to at least 25 percent (5
percent for 1994 Institutions) of the
grant amount requested. Applications
exceeding these minimum commitment
levels will receive more points.

(g) Delivery. (1-5 points) The Agency
will evaluate whether the Center has a
track record in providing technical
assistance in rural areas and
accomplishing effective outcomes in
cooperative development. The Center’s
potential for delivering effective
cooperative development assistance, the
expected effects of that assistance, the
sustainability of cooperative
organizations receiving the assistance,
and the transferability of the Center’s
cooperative development strategy and
focus to other States will also be
assessed.

(h) Work Plan/Budget. (1-5 points)
The work plan will be reviewed for
detailed actions and an accompanying
timetable for implementing the
proposal. Clear, logical, realistic and
efficient plans will result in a higher
score. Budgets will be reviewed for
completeness and the quality of non-
Federal funding commitments.

(i) Qualifications of those Performing
the Tasks. (1-5 points) The application
will be evaluated to determine if the
personnel expected to perform key
center tasks have a track record of
positive solutions for complex
Cooperative development or marketing
problems, or a successful record of
conducting accurate feasibility studies,
business plans, marketing analysis, or
other activities relevant to Cooperative
development center success.

(j) Local support. (5 points)
Applications will be reviewed for
previous and expected local support for
the Center, plans for coordinating with
other developmental organizations in
the proposed service area, and
coordination with State and local
institutions. Support documentation
should include recognition of rural
values that balance employment
opportunities with environmental
stewardship and other positive rural
amenities. Other than support from
potential customers, just reference the
support letters and documentation and
do not actually submit documents.
Centers that demonstrate strong support
from potential beneficiaries and formal
evidence of the Center’s intent to
coordinate with other developmental
organizations will receive more points
than those not evidencing such support
and formal intent.

(k) Future support. (1-5 points)
Applications that demonstrate their
vision for funding center operations for
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future years, including diversification of
funding sources and building in-house
technical assistance capacity, will
receive more points for this criterion.

2. Review and Selection Process: The
Agency will conduct an initial screening
of all proposals to determine whether
the applicant is eligible, complete, and
sufficiently responsive to the
requirements set forth in this funding
announcement so as to allow for an
informed review. Incomplete or non-
responsive applications will not be
evaluated further. Applicants may
revise their applications and re-submit
them prior to the published deadline if
there is sufficient time to do so.
However, given the tight timeline this
year, this probably will not be possible.
Reviewers appointed by the Agency will
evaluate applications.

3. Anticipated Announcement and
Award Dates:

Award Date: The announcement of
award selections is expected to occur on
or about September 30, 2004.

VI. Award Administration Information

1. Award Notices: Successful
applicants will receive a notification of
tentative selection for funding from
Rural Development. Applicants must
comply with all applicable statutes and
regulations before the grant award will
be approved. Unsuccessful applicants
will receive notification by mail.

2. Administrative and National Policy
Requirements: 7 CFR parts 3015, 3019,
and 4284.

To view these regulations, please see
the following internet address: http://
www.access.gpo.gov/nara/cfr/cfr-table-
search.html#pagel.

The following additional
requirements apply to grantees selected
for this program:

Grant Agreement.

Letter of Conditions.

Form RD 1940-1, “Request for
Obligation of Funds.”

Form RD 1942-46, ““Letter of Intent to
Meet Conditions.”

Certification of Ownership and
Uniform Federal Assistance
Regulations.

Resolution Authorizing Execution of
Letter of Intent to Meet Conditions and
Resolution Authorizing Execution of
Request for Obligation of Funds.

Form AD-1047, “Certification
Regarding Debarment, Suspension, and
Other Responsibility Matters-Primary
Covered Transactions.”

Form AD-1048, “Certification
Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion-
Lower Tier Covered Transactions.”

Form AD-1049, “Certification
Regarding Drug-Free Workplace
Requirements (Grants).”

Form RD 400-1, “Equal Opportunity
Agreement.”

Form RD 400—4, “Assurance
Agreement.”

RD Instruction 1940-Q, Exhibit A—1,
““Certification for Contracts, Grants &
Loans.”

Additional information on these
requirements can be found on the RBS
Web site at the following Internet
address: http://www.rurdev.usda.gov/
rbs/coops/rcdg.htm.

Reporting Requirements: You must
provide Rural Development with an
original hard copy of the following
reports. RBS is currently developing an
online reporting system. Once the
system is developed, you may be
required to submit some or all of your
reports online instead of in hard copy.
The hard copies of your reports should
be submitted to the Rural Development
State Office of the state in which the
Center is located. Failure to submit
satisfactory reports on time may result
in suspension or termination of your
grant.

(1) A “Financial Status Report” listing
expenditures according to agreed upon
budget categories, on a semi-annual
basis. Reporting periods end each March
31 and September 30. Reports are due
30 days after the reporting period ends.

(2) Semi-annual performance reports
that compare accomplishments to the
objectives stated in the proposal.
Identify all tasks completed to date and
provide documentation supporting the
reported results. If the original schedule
provided in the work plan is not being
met, the report should discuss the
problems or delays that may affect
completion of the project. Objectives for
the next reporting period should be
listed. Compliance with any special
condition on the use of award funds
should be discussed. Reports are due as
provided in paragraph (1) of this
section. The supporting documentation
for completed tasks include, but are not
limited to, feasibility studies, marketing
plans, business plans, articles of
incorporation and bylaws and an
accounting of how outreach, training,
and other “soft” funds were spent.

(3) Final project performance reports,
including supporting documentation are
due within 90 days of the completion of
the project.

VII. Agency Contacts

For general questions about this
announcement and for program
technical assistance, please contact the
State Office for the State in which the
Applicant is based. If you are unable to
contact your State Office, please contact
a nearby State Office or you may contact
the RBS National Office at Mail Stop

3250, 1400 Independence Avenue, SW.,
Washington, DC 20250-3250, telephone:
(202) 720-7558, e-mail:
cpgrants@usda.gov.

List of Rural Development State Offices

Note: Telephone numbers shown are
not toll free.

Alabama

State Director, USDA Rural
Development, Sterling Center, Suite
601, 4121 Carmichael Road,
Montgomery, AL 36106—3683. (334)
279-3400. steve.pelham@al.usda.gov.

Alaska

State Director, USDA Rural
Development, 800 West Evergreen, Suite
201, Palmer, AK 99645. (907) 761-7705.
nhayes@rdmail.rural.usda.gov.

Arizona

State Director, USDA Rural
Development, 3003 North Central
Avenue, Suite 900, Phoenix, AZ 85012.
(602) 280-8700.
eddie.browning@az.usda.gov.

Arkansas

State Director, USDA Rural
Development, 700 West Capitol Avenue,
Room 3416, Little Rock, AR 72201—
3225. (501) 301-3200.
john.allen@ar.usda.gov.

California

State Director, USDA Rural
Development, 430 G Street, Agency
4169, Davis, CA 95616. (530) 792-5800.
paul.venosdel@ca.usda.gov.

Colorado

State Director, USDA Rural
Development, 655 Parfet Street,
Lakewood, CO 80215. (720) 544—2903.
gigi.dennis@co.usda.gov.

Delaware-Maryland

State Director, USDA Rural
Development, 4607 South DuPont
Highway, Camden, DE 19934. (302)
697—4300. marlene.elliott@de.usda.gov.

Florida/Virgin Islands

State Director, USDA Rural
Development, 4440 NW. 25th Place,
Gainesville, FL 32606. (352) 338—3400.
charles.clemons@fl.usda.gov.

Georgia

State Director, USDA Rural
Development, Stephens Federal
Building, 355 E. Hancock Avenue,
Athens, GA 30601. (706) 546—2162.
stone.workman@ga.usda.gov.

Hawaii

State Director, USDA Rural
Development, Federal Building, Room
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311, 154 Waianuenue Avenue, Hilo, HI
96720. (808) 933-8380.
lorraine.shin@hi.usda.gov.

Idaho

State Director, USDA Rural
Development, 9173 West Barnes Drive,
Suite A1, Boise, ID 83709. (208) 378—
5600. mike.field@id.usda.gov.

Illinois

State Director, USDA Rural
Development, 2118 West Park Court,
Suite A, Champaign, IL 61821. (217)
403-6200. Douglas.wilson@il.usda.gov.

Indiana

State Director, USDA Rural
Development, 5975 Lakeside Boulevard,
Indianapolis, IN 46278. (317) 290-3100.
Robert.white@in.usda.gov.

Iowa

State Director, USDA Rural
Development, Federal Building, Room
873, 210 Walnut Street, Des Moines, IA
50309. (515) 284—4663.
nancy.orth@ia.usda.gov.

Kansas

State Director, USDA Rural
Development, 1303 SW. First American
Place, Suite 100, Topeka, KS 66604.
(785) 271-2700.
chuck.banks@ks.usda.gov.

Kentucky

State Director, USDA Rural
Development, 771 Corporate Drive,
Suite 200, Lexington, KY 40503. (859)
224-7300. ken.slone@ky.usda.gov.

Louisiana

State Director, USDA Rural
Development, 3727 Government Street,
Alexandria, LA 71302. (318) 473-7920.
Michael.taylor@la.usda.gov.

Maine

State Director, USDA Rural
Development, 967 Illinois Avenue, Suite
4, Bangor, ME 04402. (207) 990-9106.
m.aube@me.usda.gov.

Massachusetts/Rhode Island/
Connecticut

State Director, USDA Rural
Development, 451 West Street, Suite 2,
Ambherst, MA 01002. (413) 253—4300.
david.tutle@ma.usda.gov.

Michigan
State Director, USDA Rural
Development, 3001 Coolidge Road,

Suite 200, East Lansing, MI 48823. (517)
324-5200. Harry.brumer@mi.usda.gov.

Minnesota

State Director, USDA Rural
Development, 375 Jackson Street, Suite

410, St. Paul, MN 55101-1853. (651)
602-7800. steve.wenzel@mn.usda.gov.

Mississippi

State Director, USDA Rural
Development, Federal Building, Suite
831, 100 West Capitol Street, Jackson,

MS 39269. (601) 965—4316.
nick.walters@ms.usda.gov.

Missouri

State Director, USDA Rural
Development, 601 Business Loop 70
West, Parkade Center, Suite 235,
Columbia, MO 65203. (573) 876—0976.
greg.branum@mo.usda.gov.

Montana

State Director, USDA Rural
Development, 900 Technology Blvd.,
Suite B, Bozeman, MT 59718. (406)
585-2580. tim.ryan@mt.usda.gov.

Nebraska

State Director, USDA Rural
Development, Federal Building, Room
152, 100 Centennial Mall N, Lincoln, NE
68508. (402) 437-5551.
jim.barr@ne.usda.gov.

Nevada

State Director, USDA Rural
Development, 1390 South Curry Street,
Carson City, NV 89703. (775) 887—1222.
larry.smith@nv.usda.gov.

New Jersey

State Director, USDA Rural
Development, 5th Floor North Tower,
Suite 500, 8000 Midlantic Drive, Mount
Laurel, NJ 08054. (856) 787—7700.
Andrew.law@nj.usda.gov.

New Mexico

State Director, USDA Rural
Development, 6200 Jefferson Street, NE.,
Room 255, Albuquerque, NM 87109.
(505) 761-4950.
jeff.condrey@nm.usda.gov.

New York

State Director, USDA Rural
Development, The Galleries of Syracuse,
441 South Salina Street, Suite 357,
Syracuse, NY 13202. (315) 477—6400.
Patrick.brennan@ny.usda.gov.

North Carolina

State Director, USDA Rural
Development State Office, 4405 Bland
Road, Suite 260, Raleigh, NC 27609.
(919) 873-2000.
john.cooper@nc.usda.gov.

North Dakota

State Director, USDA Rural
Development, Federal Building, Room
208, 220 East Rosser Avenue, Bismarck,
ND 58502-1737. (701) 530-2037.
jane.grant@nd.usda.gov.

Ohio

State Director, USDA Rural
Development, Federal Building, Room
507, 200 North High Street, Columbus,
OH 43215. (614) 255-2400.
randall.hunt@oh.usda.gov.

Oklahoma

State Director, USDA Rural
Development, 100 USDA, Suite 108,
Stillwater, OK 74074. (405) 742-1000.
brent.kisling@ok.usda.gov.

Oregon

State Director, USDA Rural
Development, 101 SW Main Street,
Suite 1410, Portland, OR 97204. (503)
414-3300. Iynn.schoessler@or.usda.gov.

Pennsylvania

State Director, USDA Rural
Development, One Credit Union Place,
Suite 330, Harrisburg, PA 17110-2996.
(717) 237-2299.
byron.ross@pa.usda.gov.

Puerto Rico

State Director, USDA Rural
Development State Office, 654 Munoz
Rivera Avenue, IBM Plaza, Suite 601,
Hato Rey, Puerto Rico 00918. (787) 766—
5095. jose.otero@pr.usda.gov.

South Carolina

State Director, USDA Rural
Development State Office, Strom
Thurmond Federal Building, 1835
Assembly Street, Suite 1007, Columbia,
SC 29201. (803) 765-5163.
charles.sparks@sc.usda.gov.

South Dakota

State Director, USDA Rural
Development, Federal Building, Room
210, 200 4th Street, SW., Huron, SD
57350. (605) 352—1100.
Iynn.jensen@sd.usda.gov.

Tennessee

State Director, USDA Rural
Development, 3322 West End Avenue,
Suite 300, Nashville, TN 37203. (615)
783-1300. peggy.rose@tn.usda.gov.

Texas

State Director, USDA Rural
Development, Federal Building, Suite
102, 101 South Main, Temple, TX
76501. (254) 742—-9700.
bryan.daniel@tx.usda.gov.

Utah

State Director, USDA Rural
Development, Wallace F. Bennett
Federal Building, 125 South State
Street, Room 4311, Salt Lake City, UT
84138. (801) 524-4320.
jack.cox@ut.usda.gov.
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Vermont/New Hampshire

State Director, USDA Rural
Development, City Center, 3rd Floor, 89
Main Street, Montpelier, VT 05602.
(802) 828-6000.
marie.ferris@vt.usda.gov.
Virginia

State Director, USDA Rural
Development, Culpeper Building, Suite
238, 1606 Santa Rosa Road, Richmond,
VA 23229. (804) 287—1550.
joe.newbill@va.usda.gov.

Washington

State Director, USDA Rural
Development, 1835 Black Lake Blvd.,
SW., Suite B, Olympia, WA 98512. (360)
704-7740. misha.divens@wa.usda.gov.
West Virginia

State Director, USDA Rural
Development, Federal Building, 75 High
Street, Room 320, Morgantown, WV

26505. (304) 284—4860.
jenny.phillips@wv.usda.gov.

Wisconsin

State Director, USDA Rural
Development, 4949 Kirschling Court,
Stevens Point, WI 54481. (715) 345—
7600. frank.frassetto@wi.usda.gov.

Wyoming
State Director, USDA Rural
Development, 100 East B Street, Room
1005, Casper, WY 82601. (307) 261—
6300. john.cochran@wy.usda.gov.
Dated: June 3, 2004.
John Rosso,

Administrator, Rural Business-Cooperative
Service.

[FR Doc. 04—13012 Filed 6—8-04; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[I.D. 060204E]

Marine Mammals; Permit Nos. 782—
1438-08, 782—-1446—07, and 774—1437—-
07

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of applications for
amendment.

SUMMARY: Notice is hereby given that
the following Permit Holders have
requested that the Permits listed above
be extended until June 30, 2005.
782-1438-08 and 782-1446—07—The
National Marine Mammal Laboratory,

National Marine Fisheries Service,
NOAA, 7600 Sand Point Way, NE, BIN
C15700, Bldg. 1, Seattle, WA 98115—
0070, [Dr. Robyn Angliss, Principal
Investigator]; and

774—1437—-07—The National Marine
Fisheries Service, Southwest Fisheries
Science Center, P.O. Box 271, La Jolla,
CA 92038, (Dr. Steve Reilly, Principal
Investigator).

DATES: Written, telefaxed, or e-mail
comments must be received on or before
July 9, 2004.

ADDRESSES: The amendment request
and related documents are available for
review upon written request or by
appointment in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)713-0376.

Written comments or requests for a
public hearing on this request should be
submitted to the Chief, Permits,
Conservation and Education Division,
F/PR1, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular amendment
request would be appropriate.

Comments may also be submitted by
facsimile at (301)713-0376, provided
the facsimile is confirmed by hard copy
submitted by mail and postmarked no
later than the closing date of the
comment period.

Comments may also be submitted by
e-mail. The mailbox address for
providing email comments is
NMFS.Pr1Comments@noaa.gov. Include
in the subject line of the e-mail
comment the following document
identifier: Permit Nos. 782—1438-08,
782-1446-07, and 774-1437-07
FOR FURTHER INFORMATION CONTACT:
Ruth Johnson (301)713-2289.
SUPPLEMENTARY INFORMATION: The
subject amendments to Permit Nos.
782-1438-08, 782—1446-07, and 774—
1437-07 are requested under the
authority of the Marine Mammal
Protection Act of 1972, as amended (16
U.S.C. 1361 ef seq.), the Regulations
Governing the Taking and Importing of
Marine Mammals (50 CFR part 216), the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.), and
the regulations governing the taking,
importing, and exporting of endangered
and threatened species (50 CFR 222—
226).

Permit No.782-1438-08 authorizes
the permit holder to take various
cetacean species by harassment during
aerial/vessel surveys, biopsy sampling,

capture/release to estimate species
abundance; determine species
distribution and stock structure; and
collect data from beluga whales on
seasonal distribution, surfacing
intervals, movements relative to ice
cover and human activities, genetic
population structure, contaminant
levels, and food preference. Activities
occur in the North Pacific.
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